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Announcements 
33-5647 Amendment of Certain Procedural 

Rules Relating to Requests Made 

under the Freedom of Information 

Act 
Several changes to Subpart D 
of Part 200 of the Commis- 
sion’s rules, 17 CFR 200.80, 
dealing with the handling of 
requests for record under the 
Freedom of Information Act. 


Litigation 
LR-7183 SEC v. American Institute Coun- 
selors, Inc., et al. 
American Institute Counselors, 
Inc. (“AIC”), its founder and 
other entities and persons 
named in Commission com- 


34-11872 








plaint charging violations of 
securities registration anti- 
fraud and broker-dealer re- 
gistration provisions. AIC 
and American Institute for 
Economic Research consent 
to permanent injunction. 
Temporary restraining order 
entered against certain de- 
fendants, Court appoints 
Special Counsel. 


Corporate Reorganization 


Equity Funding Corporation of 
America 
Advisory Report of the SEC 
in proceedings for the reor- 
ganization of a corporation 


Notice of Filing of Proposed 
Rule Change by New York 
Stock Exchange, Inc. 

File No. SR-NYSE-75-15 
Notice of Filing of Proposed 
Rule Change by Midwest Stock 
Exchange 

File No. SR-MSE-75-4 
Notice of Filing of Proposed 
Rule Change by Midwest Stock 
Exchange 

File No. SR-MSE-75-5 
Notice of Filing of Proposed 
Rule Change by American Stock 
Exchange, Inc. 

File No. SR-AMEX-75-13 
Notice of Adoption of Tempor- 
ary Rule 17f-2(T), Effective 
Immediately, Exempting all 
Persons from the Requirements 
of Section 17(f)(2) of the Secur- 
ities Exchange Act of 1934, as 
Amended, until April 1, 1976, 
and Notice of Proposed Rule 
17f-2 Providing Exemptions 
from the Fingerprinting Require- 
ments of Section 17(f)(2). 

File No. S7-605. 

Comment Period Expires 

February 1, 1976. 
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34-11873 Notice of Filing of Proposed 
Rule Change by New York 
Stock Exchange, Inc. 

File No. SR-NYSE-75-13 
Adoption of Temporary Rule 
23a-1(T) Relating to the Re- 
gulation of Municipal Securities 
Brokers, Municipal Securities 
Dealers and Transactions in 
Municipal Securities under the 
Securities Exchange Act of 
1934; Notice of Proposed 
Amendments to Rules 10b-3, 
10b-16, 15b1-3, 15b8-1, 
15b8-2, 15b9-1, 15b9-2, 
15c1-1, 15c1-3, 15c1-4, 
15c1-5, 15c1-6, 15c1-7, 
15c1-8, 15c2-5, 15c2-7, 
and 15c1-11; Notice of Pro- 
posed Rules 15b10-12, 15B2-4, 
15Ba2-5, 15Ba2-6, 15Bc3-1 (and 
Related Form MSDW) and 17a- 
21; and Solicitation of Comments 

File No. S7-604. 

Comment Period Expires 

January 15, 1976. 

Minor Amendments to Regulation 
S-X 
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FREEDOM OF INFORMATION ACT 





FREEDOM OF INFORMATION ACT 
Release No. 39/November 25, 1975 


See Securities Act of 1933 Release No. 5647/November 
25, 1975. 








SECURITIES ACT OF 1933 





SECURITIES ACT OF 1933 
Release No. 5628-A/November 24, 1975 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 11736-A/November 24, 1975 


ACCOUNTING SERIES 
Release No. 179-A/November 24, 1975 


Admin. Proc. File No. 3-4574 
522/SEC DOCKET 


In the Matter of 


THOMAS R. MATHEWS 
2708 Werkcastle Lane 
Cincinnati, Ohio 


AMENDED ORDER SUSPENDING ACCOUNTANT 
FROM APPEARANCE OR PRACTICE BEFORE 
THE COMMISSION 1/ 


On October 31, 1974, an order was entered by the 
Commission pursuant to Rule 2(e)(3)(i)(a) of the 
Rules of Practice temporarily suspending respondent 
Thomas R. Mathews, a certified public accountant, 
from appearing or practicing before the Commission. 
These proceedings were instituted pursuant to re- 
spondent’s petition to lift the temporary suspension. 
See Rule 2(e)(3)(ii) of the Rules of Practice. 


The Commission’s order of October 31, 1974, was 
based on the fact that in Securities and Exchange 
Commission v. Harold L. Fisher, et al., S.D. Ohio, 
Civil Action File No. 8876, respondent had previously 
consented, without admitting or denying any of the 
allegations of the Commission’s complaint, to the en- 
try of an order permanently enjoining him from vio- 
lations of Section 17(a) of the Securities Act of 1933, 
and Section 10(b) of the Securities Exchange Act of 
1934 and Rule 10b-5 thereunder. The complaint in 
that action alleged that Harmony Loan Company 
(“Harmony”), a small loan and consumer finance 
company incorporated in Kentucky, was the subject 
of a fraudulent scheme whereby control of the com- 
pany was transferred in October 1971, and that in 
this transaction the sellers received valuable corpor- 
ate assets which the purchasers replaced on the books 
of the company with certain grossly overvalued assets. 
The complaint further alleged that after the transfer of 
control, the company, in February 1972, began selling 
a new issue of debentures to the public by means of a 
prospectus filed with the State of Kentucky which con- 
tained false and misleading statements and omissions 
of material facts, and that over $110,000 was obtained 
from investors before the Kentucky Securities Division 
suspended sales on March 13, 1972. 


The Commission’s complaint alleged that respondent 
performed accounting services for Harmony and further 
alleged that in November 1971 he was responsible for 
making certain entries on Harmony’s books in order to 
conceal the method by which control of Harmony had 
been transferred. According tc the Commission’s com- 


plaint, these entries were allegedly made with the knowl- 


edge and expectation that they would be reflected in 
financial statements prepared for the company which 
would be distributed to the investing public. The com- 
plaint also alleged that the entries concealed the fact 
that as of October 31, 1971, Harmony was insolvent. 
According to the Commission’s complaint, respondent 
was alleged to be responsible for making the following 
entries, which were reflected in financial statements 
prepared for the company as of October 31, 1971: 











(1) The complaint alleged that certain revenue bonds 
transferred to Harmony were recorded as ‘‘Marketable 
Securities” at their face value of $341,000, when in 
fact there was no market for the bonds and their ori- 
ginal cost was only $132,000. The complaint also 
alleged that at the same time “appraisal surplus’’ was 
falsely recorded on the books to reflect the difference 
between the cost of the revenue bonds and the valua- 
tion placed upon them as a current asset of Harmony. 


(2) The complaint also alleged that the interest on the 
bonds was recorded as an asset entitled “Accrued In- 
terest Receivable—Marketable Securities’ despite the 
fact that interest on the bonds had been in default for 
almost two years. 


(3) The complaint further alleged that, in order to in- 
flate the value of Harmony’s assets, treasury stock was 
improperly recorded on Harmony’s books as an asset 

in the amount of $226,520, and that the recordation of 
treasury stock as an asset under such circumstances 

was not in accord with generally accepted accounting 
principles. See, e.g., Rule 3-14 of Regulation S-X. 


The Commission believes the effect of the foregoing 
entries was to conceal the looting of valuable corpor- 
ate assets from Harmony. The financial statements of 
October 31, 1971 were included in a prospectus filed 
with the State of Kentucky. In that prospectus, these 
unaudited financial statements were referred to as 
having been prepared by respondent's firm. As noted 
Jabove, in February and March 1972, Harmony began 
selling a new issue of its debentures to the public by 
means of this prospectus. 


It appears to the Commission that due to his prior 
association with Harmony, respondent knew that Har- 
mony had on several occasions obtained money from 
the public by sale of its securities and would continue 
to do so and that in the offer and sale of such securities, 
prospectuses would be used which contained financial 
statements reflecting his entries on the books of the 
company. The Commission is of the opinion that, in 
these circumstances, respondent would be responsible 
for such violations of the antifraud provisions of the 
federal securities laws as may be proven to result from 
such entries. 2/ 


Since these proceedings were instituted, respondent, 
solely for the purpose of settling this matter, and 
without admitting or denying any of the allegations 

of the Commission’s complaint, or the statements 
herein, submitted an offer of settlement consenting 

to the order set forth below, which the Commission 
has determined to accept. Such consent is given on the 
understanding that the order is not and shall not be 
evidence of any violation of or compliance with any 
statute or law, or an admission or denial of the wrong- 
doing or liability by respondent in any action now or 
hereafter pending against respondent or any other 
person. On the basis of respondent's offer of settle- 
ment, it is 


ORDERED that Thomas R. Mathews be, and he here- 
by is, suspended from appearing or practicing before 


the Commission; and it is further 


ORDERED that on and after October 30, 1977, 
Mathews shall have the right to apply for reinstate- 
ment of his privilege to appear and practice, and 
any such application shall be granted if supported 
by a showing that: 


(A) Mathews has enrolled in and attended a total 
of 100 or more hours of professional seminars or 
college courses dealing with the registration and 
disclosure requirements of the federal securities 
laws and generally accepted accounting principles 
and auditing standards during the period of his 
suspension; and 


(B) Nothing has occurred during the suspension 
period that would be a basis for adverse action 
against Mathews under Rule 2(e). 


By the Commission. 


George A. Fitzsimmons 
Secretary 


1/ On October 15, 1975, the Commission inadver- 
tently issued the text of an order, designated Se- 
curities Act of 1933 Release No. 5628, Securities 
Exchange Act of 1934 Release No. 11736 and 
Accounting Series Release No. 179. That order is 
hereby rescinded in its entirety and should be 
considered to have no force or effect. The instant 
amended order is issued in its stead. 


2/ The financial statements prepared for Harmony 
were unaudited. According to the American Insti- 
tute of Certified Public Accountants’ Committee 
on Auditing Procedure Statement on Auditing 
Standards, para. 516.01 (see prior Statement of 
Auditing Procedure No. 38): “This type of 

an engagement is an accounting service as dis- 
tinguished from an examination of financial state- 
ments in accordance with generally accepted audit- 
ing standards. *** [T] he [unaudited financial] 
statements are representations of management, and 
the fairness of their representation is management's 
responsibility.” 


However, the Commission believes an accountant is 
not excused from compliance with generally accepted 
accounting principles merely because he does not ex- 
press an opinion with respect to representations con- 
tained in financial statements. The Commission fur- 
ther believes para. 516.03 of Statement on Auditing 
Standards, supra, makes it clear that the Certified 
Public Accountant is “associated with” unaudited 
financial statements in a situation such as this, and 
that in such cases, para. 516.04 requires the practi- 
tioner to disclaim an opinion on such financial state- 
ments with which he is associated. 


See also, Opinion No. 8 of the Committee on Pro- 
fessional Ethics of the American Institute of Certi- 
fied Public Accountants (entitled: “Denial of the 
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Opinion Does not Discharge Responsibility in All 
Cases’). In that Opinion, the Committee stated: 


“In a circumstance where a member believes the fi- 
nancial statements are false or misleading as a whole 

or in any significant respect, it is the opinion of the 
committee that he should require adjustments of the 
accounts or adequate disclosure of the facts, as the 

case may be, and failing this the independent accountant 
should refuse to permit his name to be associated with 
the statements in any way.” 





SECURITIES ACT OF 1933 
Release No. 5646/November 21, 1975 


FOREIGN RESTRICTED LIST 


The Commission has received information that a 

public offering of shares of stock of Duncannon Spirits, 
Ltd. is taking place in the United States. This corpora- 
tion has registered in the Bahama Islands as a Bahamian 
corporation. It has sent to investors in the United States 
who have invested in its shares, communications stating 
that it is engaging in contract sales of Scotch whiskey, 
but the information that normally would be available 
to investors from the filing of a registration statement 
and supplying each investor with a prospectus contain- 
ing the information required by the Securities Act of 
1933, is not available. 


No registration statement has been filed with the Com- 
mission covering shares of stock of Duncannon Spirits, 
Ltd. Accordingly it would appear that all sales of this 
security that have taken place in the United States 

are in violation of Section 5 of the Securities Act of 
1933. 


Therefore the Commission has placed Duncannon 
Spirits, Ltd. on the Foreign Restricted List. This is a 
list of foreign corporations whose shares are being 
publicly offered in the United States in violation of 
Section 5 of the Securities Act of 1933. 





SECURITIES ACT OF 1933 
Release No. 5647/November 25, 1975 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 11864/November 25, 1975 


PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19261/November 25, 1975 


TRUST INDENTURE ACT OF 1939 
Release No. 419/November 25, 1975 


INVESTMENT ADVISERS ACT OF 1940 
Release No. 489/November 25, 1975 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 9051/November 25, 1975 


FREEDOM OF INFORMATION ACT 
Release No. 39/November 25, 1975 


AMENDMENT OF CERTAIN PROCEDURAL RULES 
RELATING TO REQUESTS MADE UNDER THE 
FREEDOM OF INFORMATION ACT 


The Commission today announced several changes to 
Subpart D of Part 200 of the Commission’s rules, 17 
CFR 200.80, dealing with the handling of requests 
for records under the Freedom of Information Act. 
These changes, which are effective immediately upon 
publication in the Federal Register, are being made 
for the following, reasons: 


(a) Subsections (d)(5) and (d)(6)(ii) of Section 
200.80 are amended to reflect a recent internal 
reorganization by the Commission and a reassign- 
ment of responsibilities for implementing the 
provisions of both the Freedom of Information 
Act, 5 U.S.C. §552, and the Privacy Act of 1974, 
5 U.S.C. §552a, to the newly-created Office of Re- 
ports and Information Services. 


(b) Subsection (c)(1) of Section 200.80 is amended 
to reflect the new telephone number of the Los An- 
geles Regional Office public reference facility. 


(c) Subsections (d)(2) and (d)(6)(i) of Section 200. 
80 are amended to provide that Freedom of Infor- 
mation Act requests and appeals should be clearly 
and prominently identified as such by means of a 
legend, such as “Freedom of Information Act Re- 
quest” or “Freedom of Information Act Appeal” 
on both the envelope containing the request and on 
the top of the first page of the request or appeal it- 
self. The Commission hopes that observance of this 
rule will facilitate the prompt identification by its 
staff of Freedom of Information Act requests and 
appeals and will enable the staff to avoid inadvertant 
delay which may occur when Freedom of Informa- 
tion Act requests are not clearly identified as such. 


These rules are issued under the authority of provi- 
sions of the Administrative Procedure Act, 5 U.S.C. 
§§552, 553; Section 19 of the Securities Act of 
1933, 15 U.S.C. 877s; Section 23 of the Securities 
Exchange Act of 1934, 15 U.S.C. §78w; Section 20 
of the Public Utility Holding Company Act of 1935, 
15 U.S.C. §79t; Section 319 of the Trust Indenture 
Act of 1939, 15 U.S.C. 877sss; Section 38 of the 
Investment Company Act of 1940, 15 U.S.C. §80a- 
37; and Section 211 of the Investment Advisers Act 
of 1940, 15 U.S.C. §80b-11. These amendments will 
have no effect on competition and relate only to 
matters of agency procedure and practice. The Com- 
mission therefore deems that further public notice 
and the rulemaking procedures provided in Section 4 
of the Administrative Procedure Act, as amended, 

5 U.S.C. Section 553, are unnecessary. 
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17 CFR 200.80 is, therefore, amended in the manner 


t forth below. New or amended language is italicized: 


a 


Subsection (c)(1) of Section 200.80 is amended to 
read: 


“(c)(1) Public reference facilities. The Commission 
has a specially staffed and equipped public reference 
room located at 1100 L Street, N. W., Washington, 

D. C. (Telephone No. 202-523-5506) and public 
reference facilities in the New York Regional Office, 
% Federal Plaza, New York, New York 10007 (212- 
264-1615), Los Angeles Regional Office, 10960 Wil- 
shire Boulevard, Los Angeles, California 90024 (273- 
473-4511), and Chicago Regional Office, 219 South 
Dearborn Street, Chicago, Illinois 60604 (312-353- 
7433). Some facilities for public use are also provided 
in other regional offices. A contractor maintains coin- 
operated machines in the public reference rooms in 
Washington, D. C., and at the Commission’s regional 
offices in New York City, Los Angeles and Chicago. 
These machines, which are operated by customers on 
ado-it-yourself basis, can be used to make immediate 
copies up to 8% inches by 14 inches in size of mater- 
ials that are available for inspection in those offices. 
The fee for use of these machines is set forth in Ap- 
pendix E to this Subpart D, 17 CFR 200.80e. 


(i) The public reference room in Washington, D. C. 
« available for public examination all of the public- 
y-available records of the Commission as described 

as paragraph (a) of this section. 


(ii) All regional offices have available for public 
examination the materials set forth in paragraph 

(a)(2) of this section, as well as copies of prospec- 
tuses used in recent offerings of securities registered 
under the Securities Act; registration statements and 
recent annual reports filed pursuant to the Securities 
Exchange Act of companies having their principal 
office in their respective regions; active broker- 

dealer and investment adviser applications originating 
in their respective regions; and Regulation A (17 CFR 
200.251 et seq.) letters of notification filed in their 
respective regions. Certain of the materials described 
in paragraph (a)(1) of this section may also be avail- 
able at particular regional offices. 


(iii) In the New York, Chicago and Los Angeles 
Regional Offices, microfiche of all recent registra- 
tion statements filed pursuant to the Securities Act 
of 1933, registration statements and periodic re- 

ports filed pursuant to the Investment Company Act 
from 1969 to date are available for inspection and 
reproduction.” 


Subsection (d)(2) of Section 200.80 is amended to 
read: 


*(2) Requests for copies of records. Requests for 
Sopies of Commission records may be made either in 
person at the public reference room or by mail ad- 
dressed to the Securities and Exchange Commission, 


Public Reference Section, Washington, D. C. 20549. 
Each request for information under the Freedom of 
{information Act should be clearly and prominently 
identified by means of a legend on the first page, 

such as ‘Freedom of Information Act Request.’ In 
addition, if sent by mail or otherwise submitted in 

an envelope or other cover, the front of such envelope 
or cover should be clearly and prominently marked 
by a legend such as ‘Freedom of Information Act 

R ‘eq uest. sa 


Subsection (d)(5) of Section 200.80 is amended to 
read: 


“(5) Initial determinations, denials. With respect to 
any record that is generally considered nonpublic as 
described in subsection (b) of this section, the Free- 
dom of Information Act Officer of the Commission 
will determine within ten days (excepting Saturdays, 
Sundays, and legal public holidays) after the receipt 
of a request for inspection of the record or for a copy 
(or within such extended period as may be permitted 
in accordance with paragraph (7) of this subsection 
(d)) whether to comply with such request, and shall 
immediately notify the person making such request 
of such determination, and, where it is determined 
not to comply, the reasons therefor, and of the right 
of such person to appeal to the Commission any ad- 
verse determination; provided, however, that a Direc- 
tor of a staff Division of the Commission or Office 
head whose zone of responsibility relates to the record 
requested (see 17 CFR 200.13, et seg.) may make a 
determination that the record or copy is not lawfully 
required to be made available and should not be made 
available, in which case he, and not the Freedom of 
Information Act Officer shall make the required noti- 
fication. The notification of denial of any request for 
records shall set forth the name and title or position 
of each person responsible for the denial.” 


Subsection (d)(6)(i) of Section 200,80 is amended to 
read: 


“(i) The application shall be in writing, shal/ be 
clearly and prominently identified on the envelope 
and at the top of the first page by a legend such 

as ‘Freedom of Information Act Appeal,’ and shall 
identify the record in the form in which it was ori- 
ginally requested.” 


Subsection (d)(6)(ii) of Section 200.80 is amended 
to read: 


(ii) The application should be delivered to the 
Public Reference Section, 1100 L Street, N. W., 
Washington, D. C., or sent by mail to the Securi- 
ties and Exchange Commission, Freedom of In- 
formation Act Officer, Washington, D. C. 20549.” 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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SECURITIES ACT OF 1933 
Release No. 5648/November 26, 1975 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 11878/November 26, 1975 


PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19267/November 26, 1975 


INVESTMENT COMPANY ACT OF 1940 
Release No. 9057/November 26, 1975 


ACCOUNTING SERIES 
Release No. 184/November 26, 1975 


MINOR AMENDMENTS TO SECTIONS OF REGU- 
LATION S-X WHICH WERE ORIGINALLY REVISED 
BY ACCOUNTING SERIES RELEASES NOS. 147, 
148 AND 149 


|. Introduction 


Since the issuance of Accounting Series Release (ASR) 
No. 147 (October 5, 1973) requiring additional disclo- 
sure about leases, ASR No. 148 (November 13, 1973) 
regarding disclosure of compensating balances and 
short-term borrowing arrangements, and ASR No. 

149 (November 28, 1973) setting forth improved 
disclosure requirements for income tax expense items, 
registrants have pointed out certain editorial inconsis- 
tencies or ambiguities in the associated Regulation S-X 
rule changes and guidelines. Registrants also noted that 
a materiality test in ASR No. 149 results in disclosure 
of de minimus amounts and that ASR No. 148 disclo- 
sures are not required for several types of companies 
covered by separate rule sections in Regulation S-X. 


On May 27, 1975, rule changes were proposed to cor- 
rect such items as well as making an editorial change 

in one of the ASR No. 148 guidelines (Securities Act 
Rel. No. 5587, Securities Exchange Act Rel. No. 11442, 
Public Utility Holding Company Act Rel. No. 19005, 
Investment Company Act Rel. No. 8801). Based on 
letters of comment some modifications of the proposals 
have been made as noted below. None of the modifica- 
tions constitute substantive changes from those origin- 
ally proposed. 


ll. Discussion of the Amendments 


Most of the amendments constitute minor editorial 
changes of existing requirements. However, the follow- 
ing amendments constitute changes in the substance 
of such requirements. 


A. Rule 3-16(0)(1) has been amended to avoid disclo- 
sure of immaterial components of deferred tax expense. 
Changes made to the proposal based on the letters of 
comment will now meet this objective. Also, Rule 3- 
16(0)(3) has been amended to call specifically for 
reconciliations in loss situations. Most registrants 

have been providing such reconcilations but the 
amendment now resolves any ambiguity about this issue. 
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B. Proposed changes in Rule 3-16(q)(2) have been 
modified to eliminate the requirement to disclose 
minimum rental commitments for more than the 
date of latest balance sheet required. 


C. The last sentence of Rule 5-02-1 has been amended 
to eliminate the unintended requirement for separate 
disclosure of a compensating balance related to an un- 
used portion of a regular line of credit when a total 
compensating balance amount, covering both used 
and unused lines of credit, is presented. 


D. Rule 5-02-25 has been amended to require separate 
disclosure of borrowings from factors and other finan- 
cail institutions in addition to banks and commercial 
paper holders as presently required. Combined infor- 
mation about short-term borrowing rates from hanks, 
factors or other financial institutions, and commer- 
cial paper holdings will now be required. 


E. Article 6 (Management Investment Companies), 
Article 6B (Face Amount Certificate Investment 
Companies), and Article 7A (Life Insurance Com- 
panies) of Regulation S-X have been amended to 
include many of the disclosures now required by 
ASR No. 148 for other types of companies. Rules 
6-03-1 and 6-22-1 have been modified to include 
specific reference to time deposits as part of cash of 
hand and demand deposits. Although the Commis- 
sion is concerned about the classification of such 
items for purposes of meeting the requirements of a 
“diversified company” under Section 5(b)(1) of the 
Investment Company Act of 1940, it has determin- 
ed not to conclude on this matter at this time. 


F. The guidelines and interpretations section of 
ASR No. 148 contains a paragraph dealing with cri- 
teria for classifying short-term debt which is intend- 
ed to be rolled over at maturity. Since the issuance 
of ASR No. 148, the Financial Accounting Standards 
Board issued Statement of Financial Accounting 
Standards No. 6 (“Classification of Short-term Obli- 
gations Expected to Be Refinanced,” May 1975) 
which established standards in this area. According- 
ly, this paragraph is now rescinded. 


G. As noted above, Article 6, Article 6B and Article 
7A have been amended to include for other types of 
companies many of the disclosures now required by 
ASR No. 148 for Article 5 companies. The Guide- 
lines and Interpretations set forth in Section C of 
ASR No. 148 are now applicable to companies 
covered by Articles 6, 6B and 7A of Regulation S-X 
to the extent that equivalent rules have been amend- 
ed in such Articles. 


Ill. Amendments to Regulation S-X and Modifica- 
tions of ASR No. 148 Guidelines 


Rules 3-16(0), 3-16(q), 5-O02-1, 5-02-18, 5-02-25, 
6-03-11, 6-03-12, 6-03-16, 6-22-1, 6-22-15, 6-22-17, 
6-22-19, 6-22-21, 7A-03-2, 7A-03-8 and 7A-03-17 
are amended as follows (material to be deleted is 
lined through and material to be added is italicized 





Rule 


(1) [ 
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expe 
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xcept as otherwise noted below): 


So ££ 6 @& © 


Rule 3-16(o). Income tax expense. 


(1) Disclosure shall be made, in the income statement 
or a note thereto, of the components of income tax 
expense, including (i) taxes currently payable; (ii) the 
net tax effects, as applicable, of (a) timing differences 
(Indicate separately the amount of the estimated tax 
effect of each of the various types of timing differ- 
ences, such as depreciation, researeh-and-development- 
expense, warranty costs, etc., Fypes-ef-timing-differ- 
enees that-are tadividuatty tess-than-+5-pereent-of-the- 
deferred-tax-arnount-in-the-ineome statement may- be 
eombined. where the amount of each such tax effect 
exceeds five percent of the amount computed by mul- 
tiplying the income before tax by the applicable sta- 
tutory Federal income tax rate; other differences may 
be combined.) and (b) operating losses; and (iii) the 
net deferred investment tax credits. Amounts appli- 
cable to United States Federal income taxes, to for- 
eign iricome taxes and to other income taxes shall be 
stated separately for each major component. Untess- 
the Amounts applicable to foreign and-or other income 
taxes is each of which are \ess than five percent of the 
total of the major component need not be separately 
disclosed. 


(2) If it is expected that the cash outlay for income 
xes with respect to any of the succeeding three 
years will substantially exceed income tax expense 
for such year, that fact should be disclosed together 
with the approximate amount of the excess, the year (or 
years of occurrence and the reasons therefor. 


(3) Provide a reconciliation between the amount of 
reported total income tax expense (benefit) and. the 
amount computed by multiplying the income (/oss) 
before tax by the applicable statutory Federal income 
tax rate, showing the estimated dollar amount of each 
of the underlying causes for the difference. If no in- 
dividual reconciling item amounts to more than five 
percent of the amount computed by multiplying the 
income before tax by the applicable statutory Federal 
income tax rate, and the total difference to be recon- 
ciled is less than five percent of such computed amount, 
no reconciliation need be provided unless it would be 
significant in appraising the trend of earnings. Recon- 
ciling items that are individually less than five percent 
of the computed amount may be aggregated in the re- 
conciliation. The reconciliation may be presented in 
percentages rather than in dollar amounts. Where 
the reporting person is a foreign entity, the income 
tax rate in that person’s country of domicile should 
normally be used in making the above computation, 
but different rates should not be used for subsidiaries 
or other segments of a reporting entity. 44 When the 
rate used by a reporting person is other than the 
United States Federal corporate income tax rate, the 
ate used and the basis for using such rate shall be 

t Misclosed. 


Rule 3-16(q). Leased assets and lease commitments. 


Any contractual arrangement which has the economic 
characteristics of a lease, such as a “heat supply contract” 
for nuclear fuel, shall be considered a lease for purposes 
of this rule. Leases covering oil and gas production rights 
and mineral and timber rights are not to be considered 
leases for purposes of this rule. For purposes of this rule, 
a financing lease is defined as a lease which, during the 
noncancelable lease period, either (i) covers 75 percent 
or more of the economic life of the property or (ii) has 
terms which assure the lessor a full recovery of the fair 
market value (which would normally be represented by 
his investment) of the property at the inception of the 
lease plus a reasonable return on the use of the assets 
invested subject only to limited risk in the realization 

of the residual interest in the property and the credit 
risks generally associated with secured loans. The dis- 
closures set forth under sections (1) and (2) below are 
only required if gross rental expense in the most recent 
fiscal year exceeds one percent of consolidated revenues. 


(1) Total rental expense (reduced by rentals from sub- 
leases, with disclosure of such amounts) entering into 
the determination of results of operations for each 
period for which an income statement is required pre- 
sented shall be disclosed. Rental payments under short- 
term leases for a month or less which are not expected 
to be renewed need not be included. Contingent rentals, 
such as those based upon usage or sales shall be reported 
separately from the basic or minimum rentals. Rentals 
on noncapitalized financing leases shall be shown sepa- 
rately for both categories of rentals reported. 


(2) The minimum rental commitments under all non- 
cancelable leases shall be disclosed, as of the date of 
the latest balance sheet required presented; in the 
aggregate (with disclosure of the amounts applicable 
to noncapitalized financing leases) for (i) each of the 
five succeeding fiscal years; (ii) each of the next three 
five-year periods; and (iii) the remainder as a single 
amount. The amounts so determined should be re- 
duced by rentals to be received from existing non- 
cancelable subleases (with disclosure of the amounts 
of such rentals). For purposes of this rule, a noncan- 
celable lease is defined as one that has an initial or 
remaining term of more than one year and is noncan- 
celable, or is cancelable only upon the occurrence of 
some remote contingency or upon the payment of a 
substantial penalty. 


(3) [No change.] 


(4) For all noncapitalized financing leases there shall 
be disclosed: 


(i) The present values of the minimum lease commit- 
ments in the aggregate and by major categories of pro- 
perties, such as real estate, aircraft, truck fleets and 
other equipment. Present values shall be computed by 
discounting net lease payments (after subtracting, if 
practicable, estimated, or actual amounts, if any, 
applicable to taxes, insurance, maintenance and other 
operating expenses) at the interest rate implicit in the 
terms of each lease at the time of entering into the 
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lease. Such disclosure shall be made as of the date of 
any balance sheet required presented: If the present 
value of the minimum lease commitments is less than 
five percent of the sum of long-term debt, stockholders’ 
equity and the present value of the minimum lease 
commitments, and if the impact on net income requir- 
ed to be disclosed under (iv) below is less than three 
percent of the average net income for the most recent 
three years, this disclosure is not required; 


(ii) [No change.] 
(iii) [No change.] 


(iv) The impact upon net income for each period for 
which an income statement is required presented- 

if all noncapitalized financing leases were capitalized, 
related assets were amortized on a straight-line basis 
and interest cost was accrued on the basis of the out- 
standing lease liability. The amount of amortization 
and interest cost included in the computation shall 
be separately identified. If the impact on net income 
is less than three percent of the average net income 
for the most recent three years, that fact may be 
stated in lieu of this disclosure. In calculating aver- 
age net income, loss years should be excluded. If 
losses were incurred in each of the most recent three 
years, the average loss shall be used for purposes of 
this test. 


Rule 5-02-1. Cash and cash items. 


State separately (a) cash on hand and unrestricted 
demand deposits; (b) /egal/ly restricted deposits held 

as compensating balances against short-term borrow- 
ing arrangements; (c) time deposits and certificates 

of deposit (excluding amounts included in (b) above 

or Rule 5-02-18(c) below); (d) funds subject to re- 
payment on call or immediately after the date of the 
balance sheet required to be filed; and (e) other funds, 
the amounts of which are known to be subject to 
withdrawal or usage restrictions, e.g., special purpose 
funds. The general terms and nature of such repay- 
ment provisions in (d) and withdrawal or usage re- 
strictions in (b) or (e) shall be described in a note 
referred to herein. In cases where compensating 
balance arrangements exist but are not agreements 
which /egally restrict the use of cash amounts shown 
on the balance sheet, describe in the notes to the fi- 
nancial statements these arrangements and the amounts 
involved, if determinable, for the most recent audited 
balance sheet required and for any subsequent unaudit- 
ed balance sheet required in the notes to the financial 
statements. Compensating balances that are maintained 
under an agreement to assure future credit availability 
shall be separately disclosed in the notes to the finan- 
cial statements along with the amount and terms of 
such agreement. 


i) a) oe 


528/SEC DOCKET 


Rule 5-02-18. Other assets. 


State separately (a) noncurrent receivables from per- 
sons specified in captions 3(a)(1) and (4) above; (b) 
each pension or other special fund; (c) /egally re- 
stricted deposits held as compensating balances 
against long-term borrowing arrangements; and (d) 
any other item not properly classed in one of the 
preceding asset captions which is in excess of five 
percent of total assets. 


Rule 5-02-25. Accounts and notes payable. 


(a) State separately amounts payable to (1) banks 
for borrowings; (2) factors or other financial insti- 
tutions for borrowings; (3) holders of commercial 
paper; (4) trade creditors; (5) parents and subsidi- 
aries; (6) other affiliates and other persons the 
investments in which are accounted for by the equity 
method; (7) underwriters, promoters, directors, offi- 
cers, employees and principal holders (other than 
affiliates) of equity securities of the person and its 
affiliates; and (8) others. Exclude from (7) amounts 
for purchases from such person subject to usual 
trade terms, for ordinary travel expenses and for 


other such items arising in the ordinary course of bus- 


iness. With respect to (5) and (6), state separately in 
the registrant’s balance sheet the amounts which in 
the related consolidated balance sheet are (i) elimin- 
ated and (ii) not eliminated. 


(b) The weighted average interest rate and general 
terms (as well as formal provisions for the extension 
of the maturity) of each category of aggregate short- 
term borrowings (the sum of items (a)(1), (a)(2) and 
(a)(3) above) reflected on each the balance sheet 
required at-the-end-of-the-peried shall be disclosed 
along with the maximum amount of aggregate short- 
term borrowings outstanding at any month end (or 
similar time period during each period for which 

an end-of-period balance sheet is required. \n addi- 
tion, the approximate average aggregate short-term 
borrowings outstanding during the period and the 
approximate weighted average interest rate (and a 
brief description of the means used to compute 
such averages) for such aggregate short-term borrow- 
ings shall be disclosed in the notes to the financial 
statements. 


(c) [No change.] 


Rule 6-03-1. Cash and cash items. 


State separately (a) cash on hand, unrestricted de- 
mand deposits, and time deposits; (b) call loans; 
[remainder of section amended as follows] (c) 
legally restricted deposits held as compensating 
balances against short-term borrowing arrange- 
ments; (d) funds subject to repayment on call or 
immediately after the date of the balance sheet re- 
quired to be filed; and (e) other funds, the amounts 
of which are known to be subject to withdrawal or 
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. usage restrictions, €.g., special purpose funds. The 
general terms and nature of such repayment provi- 
sions in (d) and withdrawal or usage restrictions in 
(c) or (e) shall be described in a note referred to 
herein (see Rule 5-02-1). 
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Rule 6-03-11. Other assets. 


State separately (a) total of amounts due from direc- 
tors and officers, not included under caption 6 above; 
(b) each pension or other special fund; (c) real estate 
and improvements not included under caption 8 
above; (d) furniture and fixtures; (e) any-other-signifi- 
eant-ameunts- legally restricted deposits held as com- 
pensating balances against long-term borrowing ar- 
rangements; and (f) any other item not properly 
classed in one of the preceding asset captions which 

is in excess of five percent of total assets. 





Rule 6-03-12. Notes payable. 


la) State separately {a) amounts payable within one 
year (1) to banks and (2) to others, and (b) provide 
| here or in a note to the financial statements the in- 
formation required under Rule 5-02-25(b) and (c). 
| Seealso caption 16(a). 


Rule 6-03-16. Long-term debt. 
(a) [No change.] 
(b) [No. change.] 
(c) [No change. ] 


(d) The amount and terms (including commitment 
fees and the conditions under which commitments 
may be withdrawn) of significant unused commit- 
ments for long-term debt that would be disclosed 
under this rule if used shall be disclosed in the notes 
to the financial statements. 
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Rule 6-22-1. Cash and cash items. 


State separately (a) cash on hand, unrestricted de- 
mand deposits, and time deposits; (b) call loans; 
[remainder of section amended as follows] (c) 
legally restricted deposits held as compensating bal- 
ances against short-term borrowing arrangements; 
(d) funds subject to repayment on call or immedi- 
ately after the date of the balance sheet required 
to be filed; and (e) other funds, the amounts of 
which are known to be subject to withdrawal or 
usage restrictions, e.g., special purpose funds. The 
general terms and nature of such repayment pro- 
visions in (d) and withdrawal or usage restriction 
in (c) or (e) shall be described in a note referred 

to herein (see Rule 5-02-1). 





Rule 6-22-15. Other assets. 


State separately (a) amounts due from directors and 
officers, (b) legally restricted deposits held as com- 
pensating balances against long-term borrowing ar- 
rangements, and (c) any other items in excess of five 
percent of the amount of all assets other than quali- 
fied assets. 


Rule 6-22-17(a). Notes payable. 


(i) State separately 44) amounts payable within one 
year (1) to banks and (2) to others, and (ii) provide 
in a note to the financial statements the information 
required under Rule 5-02-25(b) and {c). 


Rule 6-22-19. Funded debt. 
(a) [First sentence unchanged.] 


(b) The amount and terms (including commitment 
fees and the conditions under which commitments 
may be withdrawn) of significant unused commit- 
ments for long-term debt that would be disclosed 
under this rule if used shall be disclosed in the notes 
to the financial statements. 


a a a 


Rule 6-22-21. Other long-term debt. 
(First three sentences unchanged.) 


The amount and terms (including commitment fees 
and the conditions under which commitments may 
be withdrawn) of significant unused commitments 
for long-term debt that would be disclosed under 
this rule if used shall be disclosed in the notes to the 
financial statements. 


Rule 7A-03-2. Cash and cash items. 


State separately (a) cash on hand and unrestricted 
demand deposits; (b) /egal//y restricted deposits held 

as compensating balances against short-term borrow- 
ing arrangements; (c) funds subject to repayment on 
call or immediately after the date of the balance 

sheet required to be filed; and (d) other funds, the 
amounts of which are known to be subject to with- 
drawal or usage restrictions, e.g., special purpose 
funds. The general terms and nature of such repay- 
ments provisions in (c) and withdrawal or usage restric- 
tions in (b) or (d) shall be described in a noted referred 
to herein (see Rule 5-02-1). 
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Rule 7A-03-8. Other assets. 
Amend last sentence as follows: 


Include /egally restricted deposits held as compensating 
balances against long-term borrowing arrangements. 


et Oe ae 


Rule 7A-03-17. Other liabilities. 
(First sentence unchanged.) 


The amount and terms (including commitment fees 
and the conditions under which commitments may 
be withdrawn) of unused commitments for long- 
term financing arrangements not provided for under 
Rule 7A-03-14 shall be disclosed in the notes to the 
financial statements if significant. 


eo 4&4 @ 


In the third full paragraph of the guidelines set forth 
in ASR No. 148 concerning “Unused Lines of Credit 
or Commitments” the definition of “usable lines” in 
the second sentence is modified as follows (modifica- 
tion italicized): 


For this purpose usable lines are construed to 

be total lines used to support commercial paper 
and other debt arrangements less lines needed to 
meet “clean-up” provisions of a borrowing arrange- 
ment. 


IV. Effective Date 


These amendments are adopted pursuant to authority 
in Sections 6, 7, 8, 10 and 19(a) of the Securities Act 
of 1933; Sections 12, 13, 15(d) and 23(a) of the Se- 
curities Exchange Act of 1934; Sections 5(b), 14 and 
20(a) of the Public Utility Holding Company Act of 
1935; and Sections 8, 30, 31(c) and 38(a) of the In- 
vestment Company Act of 1940. 


These amendments shall be applicable to all financail 
statements filed with the Commission for all fiscal 
periods ending subsequent to December 25, 1975. 
Earlier application is encouraged. 


By the Commission. 


George A. Fitzsimmons 
Secretary 








SECURITIES EXCHANGE ACT OF 1934 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 11736-A/November 24, 1975 


See Securities Act of 1933 Release No. 5628-A/Novem- 


ber 24, 1975. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11861/November 21, 1975 


In the Matter of 


BOSTON STOCK EXCHANGE, INC. 
53 State Street 
Boston, Massachusetts 02109 


(SR-BSE-75-1) 


ORDER APPROVING THE BOSTON STOCK 
EXCHANGE PROPOSAL TO ESTABLISH A 
MAXIMUM FINE OF ONE THOUSAND DOLLARS 
($1,000.000) FOR ACTS INCONSISTENT WITH 
GOOD ORDER AND DECORUM ON THE Ex- 
CHANGE FLOOR 


On September 15, 1975 the Boston Stock Exchange, 
Inc. (“BSE”) filed a proposed rule change with the 
Commission, pursuant to Rule 19b-4 under the Se- 
curities Exchange Act of 1934 15 U.S.C. 78s(b)(1) 
(the ““Act’’) as amended by Pub. L. No. 94-29, Sec. 
16 (June 4, 1975). The proposed rule, as originally 
filed, eliminated the existing maximum of fifty 
dollars ($50.00) for fines without establishing an- 
other maximum amount. 


Notice of the proposed rule change together with 
the terms of substance of the proposal was given 

by publication of a Commission Release (Securities 
Exchange Act Release No. 11717, October 8, 1975) 
and by publication in the Federal Register (40 Fed. 
Reg. 48737, October 17, 1975). Public comments 
were invited until the thirtieth day after publication 
in the Federal Register. 


On November 10, 1975 the Boston Stock Exchange 
amended the earlier published proposal by adding 

a provision for a maximum fine of one thousand 
dollars ($1,000.00). Since the amendment mitigated 
the severity of the earlier proposal and was not a 
change in substance, it was not published in the 
Federal Register for public comment. 


The Commission finds that the proposed rule change 
is consistent with the requirements of the Act and 
the rules and regulations thereunder applicable to 
national securities exchanges, and in particular, the 
requirements of Section 6 of the Act. 


IT IS THEREFORE ORDERED, pursuant to Sec- 
tion 19(b)(2) of the Act, that effective November 21, 
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1975 the BSE rule change referenced above be, and 
therefore is, approved. 


For the Commission by the Division of Market Re- 
gulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11862/November 21, 1975 


SECURITIES INVESTOR PROTECTION ACT OF 1970 
Release No. 52/November 21, 1975 


Admin. Proc. File No. 3-4612 


In the Matter of 


SAM S. SARCINELLI 
1 North La Salle Street 
Chicago, Illinois 


ALLAN D. MARTINELLI 
506 W. Diversey 
Chicago, Illinois 


Cc. ARMOND HORTER 
207 Roberts Street 
Fairmont, West Virginia 


ORDER IMPOSING REMEDIAL SANCTIONS 


In these broker-dealer proceedings under the Securities 
Exchange Act and the Securities Investor Protection 
Act, Sam S. Sarcinelli, a controlling person of King Se- 
curities of Chicago, Inc. (Registrant), Allan D. Mar- 
tinelli, secretary of Registrant, and C. Armond Horter, 
vice-president of Registrant, have submitted offers of 
settlement, without admitting or denying the allega- 
tions in the order for proceedings, which the Com- 
mission has determined to accept. 


On the basis of the order for proceedings and the offers 
of settlement, it is found that Sam S. Sarcinelli wilfully 
violated Section 7(d) of the Securities Exchange Act 
and Regulation X as promulgated by the Board of 
Governors of the Federal Reserve System and was a 
controlling person of a broker-dealer for which a 

trustee was appointed under the Securities Investor 
Protection Act, that Allan D. Martinelli and C. Ar- 
mond Horter were officers of a broker-dealer for 

which a trustee was appointed under the Securities 
Investor Protection Act, and that it is in the public 
interest to impose the sanctions specified in the of- 

fers of settlement. 1/ 


Accordingly, 1T IS ORDERED that: 
1. Sam S. Sarcinelli be, and hereby is, barred from 


being employed by, or working without compensation 
for, or serving as an officer, director, or owner of, or 
having any financial interest in or directly or indirect- 
ly controlling any broker or dealer or investment ad- 
viser or investment company effective at the opening 
of business on the second Monday after the date of 
this order, and 


2. Allan D. Martinelli be, and hereby is, barred from 
association with any broker or dealer, effective at 
the opening of business on the second Monday after 
the date of this order, and 


3. C. Armond Horter be, and hereby is, barred from 
association with any broker or dealer effective at the 
opening of business on the second Monday after the 
date of this order. 


For the Commission, by its Secretary, pursuant to 
delegated authority. 


George A. Fitzsimmons 
Secretary 


1/ The findings herein are not binding on any other 
respondent named in these proceedings. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11863/November 21, 1975 


The Securities and Exchange Commission announced 
pursuant to Section 12(k) of the Securities Exchange 
Act of 1934 (“Exchange Act’’) the temporary suspen- 
sion of over-the-counter trading for the ten day period 
commencing at midnight (EST) on November 23, 1975 
and continuing through midnight (EST) on December 
3, 1975 of the securities of Transjersey Bancorp, a 

New Jersey corporation with principal executive offices 
located at 1080 Broad Street, Bloomfield, New Jersey. 


The Commission suspended trading in the securities 
of Transjersey Bancorp because of continuing ques- 
tions concerning the recent market activity in the 
company’s common stock and other matters pertain- 
ing to the company. 


The Commission cautions broker-dealers, sharehold- 
ers, and prospective purchasers that they should care- 
fully consider the foregoing information along with 
all other currently available information and any 
information subsequently issued by the company. 


Furthermore, brokers and dealers should be alert to 
the fact that, pursuant to Rule 15c2-11 under the 
Exchange Act, at the termination of the trading sus- 
pension no quotation may be entered unless and un- 
til they have strictly complied with all of the provi- 
sions of said rule. If any broker or dealer has any 
questions as to whether or not he has complied with 
said rule, he should not enter any quotation but 
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immediately contact the staff of the Division of 
Enforcement in Washington, D. C. If any broker or 
dealer is uncertain as to what is required by Rule 
15c3-11, he should refrain from entering quotations 
relating to the securities in question until such time 
as he has familiarized himself with said rule and is 
certain that all of its provisions have been met. If 
any broker or dealer enters any quotation which 

is in violation of said rule, the Commission will con- 
sider the need for prompt enforcement action. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11864/November 25, 1975 


See Securities Act of 1933 Release No. 5647/Novem- 
ber 25, 1975. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11865/November 25, 1975 


SECURITIES INVESTOR PROTECTION ACT OF 1970 
Release No. 53/November 25, 1975 


Admin. Proc. File No. 3-4581 
In the Matter of 


CLAYTON WILLIAM KLEE 
Fort Lauderdale, Florida 


ORDER DISCONTINUING PROCEEDINGS 


The order instituting these proceedings under the 
Securities Exchange and Securities Investor Pro- 
tection Acts alleged that Clayton William Klee, 
treasurer of Klee & Company, Inc., formerly a 
registered broker-dealer, 1/ willfully aided and 
abetted violations of Sections 15(b), 15(c)(3) and 
17(a) of the Exchange Act and Rules 15b3-1, 
15c3-1, 17a-3, and 17a-11 thereunder, and was 
treasurer of Klee & Company, Inc. on August 

29, 1974, the date a trustee was appointed under 
the provisions of the Securities Investor Protection 
Act of 1970. Stating that it has been unable to 
serve Clayton William Klee, the Commission’s Di- 
vision of Enforcement moves to discontinue the 
proceedings as to him. The proceedings have been — 
settled as to all other respondents. 


Accordingly, 1T 1S ORDERED that these proceed- 
ings be, and they hereby are, discontinued as to 
Clayton William Klee, and it is further 


ORDERED that this discontinuance be without 


Prejudice to the institution of such other proceed- 
ings against Clayton William Klee based on the 
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allegations in the order for proceedings as the Com- 
mission in its discretion may hereafter deem appro- 
priate. 


For the Commission by the Office of Opinions and 
Review, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 


1/ Klee & Company, Inc.’s broker-dealer registration 
was revoked on October 20, 1975, pursuant to its 
consent. Securities Exchange Act Release No. 11752 
(October 20, 1975), 8 SEC Docket 199. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11866/November 25, 1975 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY NEW YORK STOCK EXCHANGE, INC. 


(File No. SR-NYSE-75-15) 


The New York Stock Exchange (“NYSE”) sub- 
mitted on November 12, 1975 a proposed rule 
change under Rule 19b-4 to require that all non- 
member broker/dealers that do in one year in ex- 
cess of $1,000,000 (Market value of securities) 

of business on the NYSE trhough an NYSE mem- 
ber agree to (a) register with the NYSE; (b) be 
subject to certain NYSE rules relating to the preven- 
tion of fraud and manipulation and be subject to 
sanction for breach thereof, including being barred 
from transacting business on the NYSE; and (c) 
pay fees to the NYSE in connection with transac- 
tions done on the NYSE. 


Publication of the submission is expected to be made 
in the Federal Register during the week of December 
1, 1975. In order to assist the Commission to deter- 
mine whether to approve the proposed rule change 
or institute proceedings to determine whether the 
proposed rule change should be disapproved, inter- 
ested persons are invited to submit written data, 
views and arguments concerning the submission 
within 30 days from the date of publication in the 
Federal Register. Persons desiring to make written 
submissions should file six copies thereof with the 
Secretary of the Commission, Securities and Ex- 
change Commission, 500 North Capitol Street, 
Washington, D. C. 20549. Reference should be 
made to File No. SR-NYSE-75-15. 


Copies of the submission and of all written comments 
will be available for inspection at the Securities and 
Exchange Commission’s Public Reference Room, 1100 
L Street, N. W., Washington, D. C. Copies of the filing 
will also be available at the principal office of the = 
mentioned self-regulatory organization. 









































For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11867/November 26, 1975 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY MIDWEST STOCK EXCHANGE, INC. 


(File No. SR-MSE-75-4) 


The Midwest Stock Exchange submitted on Novembet 
24, 1975 a proposed rule change under Rule 19b-4 to 
reduce the time period within which, under certain 
circumstances, the President of the Exchange may sell 
memberships. 


Publication of the submission is expected to be made 
in the Federal Register during the week of December 
1, 1975. In order to assist the Commission to deter- 
mine whether to approve the proposed rule change or 
institute proceedings to determine whether the pro- 
posed rule change should be disapproved, interested 

rsons are invited to submit written data, views and 

guments concerning the submission within 30 days 
from the date of publication in the Federal Register. 
Persons desiring to make written submissions should 
file six copies thereof with the Secretary of the Com- 
mission, Securities and Exchange Commission, 500 
North Capitol Street, Washington, D. C. 20549. Refer- 
ence should be made to File No. SR-MSE-75-4. 


Copies of the submission and of all written comments 
will be available for inspection at the Securities and 
Exchange Commission’s Public Reference Room, 1100 
L Street, N. W., Washington, D. C. Copies of the filing 
will also be available at the principal office of the above- 
mentioned self-regulatory organization. 


For the Commission by the Division of Market Regu- 
lation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11868/November 26, 1975 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY MIDWEST STOCK EXCHANGE 


Y (File No. SR-MSE-75-5) 


The Midwest Stock Exchange submitted on November 


24, 1975 a proposed rule change under Rule 19b-4 
to reduce the time period within which a member 
must pay any debt, fine, due or charge. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
December 1, 1975. In order to assist the Commis- 
sion to determine whether to approve the proposed 
rule change or institute proceedings to determine 
whether the proposed rule change should be dis- 
approved, interested persons are invited to submit 
written data, views and arguments concerning the 
submission within 30 days from the date of publi- 
cation in the Federal Register. Persons desiring to 
make written submissions should file six copies 
thereof with the Secretary of the Commission, Se- 
curities and Exchange Commission, 500 North 
Capitol Street, Washington, D. C. 20549. Refer- 
ence should be made to File No. SR-MSE-75-5. 


Copies of the submission and of all written com- 
ments will be available for inspection at the Securi- 
ties and Exchange Commission’s Public Reference 
Room, 1100 L Street, N. W., Washington, D. C. 
Copies of the filing will also be available at the prin- 
cipal office of the abovementioned self-regulatory 
organization. 


For the Commission by the Division of Market Re- 
gulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11869/November 26, 1975 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY AMERICAN STOCK EXCHANGE, INC. 


(File No. SR-AMEX-75-13) 


The American Stock Exchange, Inc. submitted on 
November 24, 1975 a proposed rule change under 
Rule 19b-4 to increase the fee charged to a com- 
pany for transferring from unlisted to listed status 
from $1,000 to $4,500. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
December 1, 1975. In order to assist the Commis- 
sion to determine whether to approve the proposed 
rule change or institute proceedings to determine 
whether the proposed rule change should be disap- 
proved, interested persons are invited to submit 
written data,. views and arguments concerning the 
submission within 30 days from the date of publi- 
cation in the Federal Register. Persons desiring 

to make written submissions should file six copies 
thereof with the Secretary of the Commission, Se- 
curities and Exchange Commission, 500 North 
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Capitol Street, Washington, D. C. 20549. Reference 
should be made to File No. SR-AMEX-75-13. 


Copies of the submission and of all written comments 
will be available for inspection at the Securities and 


Exchange Commission’s Public Reference Room, 1100 


L Street, N. W., Washington, D. C. Copies of the filing 
will also be available at the principal office of the 
abovementioned self-regulatory organization. 


For the Commission by the Division of Market Regu- 
lation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11870/November 26, 1975 


In the Matter of Request of 
FIRST PENNCO SECURITIES, INC. 


Pursuant to the Securities Exchange Act of 1934 (the 
“Exchange Act”) as amended by the Securities Acts 
Amendments of 1975 to register as a municipal se- 
curities dealer under Section 15B(a) rather than Sec- 
tion 15(b) of the Exchange Act. 


In Securities Exchange Act Release No. 11742 
(October 15, 1975) the Commission noted that 
municipal securities dealers which are subsidiaries of 
banks or bank holding companies meet the defini- 
tion of a “dealer” under the Exchange Act and as 
such would be required to be registered under Sec- 
tion 15 rather than Section 15B of the Exchange 
Act. In that release the Commission sought com- 
ments on whether such subsidiaries should be ex- 
empted from the registration requirements of Sec- 
tion 15 of the Exchange Act and instead be required 
to be registered under Section 15B of the Exchange 
Act. 


On October 20, 1975, the Commission received the 
request of First Pennco Securities, Inc. (“Pennco”), 
a municipal securities dealer and a wholly owned 
subsidiary of a national bank, that it be allowed to 
register as a municipal securities dealer which is a 
separately identifiable department or division of a 
bank pursuant to Section 15B(a) of the Exchange 
Act. The firm also requested an extension of time 
for filing the appropriate registration form until a 
determination had been reached concerning the 
section under which the filing should be made. 


At the present time, upon analysis of the provisions 
of the Exchange Act and banking laws applicable to 
operations subsidiaries of banks, the Commission is 
unable to conclude the interpretation suggested by 


Pennco, that an operations subsidiary of a bank should 


be treated as a separately identifiable department or 
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division of a bank for purposes of registration with 
the Commission as a municipal securities dealer, is 
correct. 


Nonetheless, due to the novel questions riased by the 
request and the short period of time remaining for 
compliance by Pennco with the requirements of Sec- 
tion 15(a) of the Exchange Act or of Rule 15a-1(T) 
thereunder, the Commission deems it consistent with 
the public interest and the protection of investors to 
grant Pennco a temporary exemption from the regis- 
tration requirements of Section 15 of the Exchange 
Act. 


Accordingly, 1T 1S ORDERED, pursuant to Section 
15(a)(2) of the Exchange Act that Pennco shall be 
exempt from the requirements of para. 15(a)(1) of 
the Exchange Act, provided Pennco shall be in com- 
pliance with each of the following terms and con- 
ditions: 


{i) Pennco shall have filed with the Commission not 
later than December 31, 1975 an application for re- 
gistration pursuant to rule 15b1-1 and all other state- 
ments and reports required to be filed with the Com- 
mission in connection with such application pursuant 
to rule 15b1-2 or otherwise; 


{ii) Pennco shall at all times be in comptiance with 
ali other applicable provisions of the Exchange Act, 
the rules and regulations of the Commission there- 
under and the rules of the Municipal Securities Rule- 
making Board, including all such provisions, rules 
and regulations which by their terms would apply 
to Pennco if Pennco were registered with the Com- 
mission on December 1, 1975; and 


(iii) this exemption shall terminate on the earlier 

of (A) the date of an order of the Commission grant- 
ing Pennco’s registration under section 15(b)(1) of 
the Exchange Act, or (B) the date of an order of 

the Commission denying Pennco’s registration under 
such section 15(b)(1) of the Exchange Act, or (C) 
the date of Pennco’s failure to comply with the con- 
ditions of this order, or (D) June 1, 1976. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11871/November 26, 1975 


In the Matter of Request of 


MARINE MIDLAND MUNICIPALS CO. 
AND MARINE MIDLAND BANK 


Pursuant to the Securities Exchange Act of 1934 
(the “Exchange Act’”’) to be exempted temporarily 
from the registration requirements for municipal ‘ 
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securities dealers under Section 15 and Section 15B 
the Exchange Act. 


in letters of October 1, 1975, and October 22, 1975, 
Marine Midland Municipals Co. (“Municipals”) ap- 
prised the Commission of the following facts: Mun- 
icipals is a municipal securities dealer and a joint 
venture of the subsidiary banks of Marine Midland 
Banks, Inc. (““Marine’’), a bank holding company; 
Marine proposes to merge its subsidiary banks into 
Marine Midland Bank (the “Surviving Bank’’), ef- 
fective January 1, 1976, and upon such merger 
Municipals will become part of the Surviving Bank. 
Municipals requested that the Commission tempor- 
arily exempt Municipals and the Surviving Bank or 
any separately identifiable department or division 
thereof as that term is defined in Rule G-1 of the 
Municipal Securities Rulemaking Board (hereinafter 
referred to as “any municipals division thereof’) 
from the registration requirements of Sections 15 
and 15B of the Exchange Act to facilitate their com- 
pliance with the Exchange Act during the orderly 
reorganization of their municipal securities opera- 
tions. 


In light of these facts, the Commission deems it con- 
sistent with the public interest and the protection 

of investors to grant Municipals and the Surviving 
Bank or any municipals division thereof temporary 
exemptions from the registration requirements of 
Sections 15 and 15B of the Exchange Act. 


Accordingly, 1T 1S ORDERED, pursuant to Sec- 
tions 15(a)(2) and 15B(a)(4) of the Exchange Act 
that Municipals shall be exempt from the require- 
ments of para. 15(a)(1) of the Exchange Act, and 
the Surviving Bank or any municipals division 
thereof shall be exempt from the registration re- 
quirements of Section 15B(a)(1) of the Exchange 
Act, provided Municipals and the Surviving Bank 
or any municipals division thereof shall be in 
compliance with each of the following terms and 
conditions: 


(i) In the event the contemplated merger of the 
subsidiaries of Marine into the Surviving Bank 

occurs prior to January 16, 1976, the Surviving Bank 
or any municipals division thereof shall file with the 
Commission not later than January 15, 1976 an 
application for registration pursuant to Rule 15Ba2-1 
and all other statements and reports required to be 
filed with the Commission in connection with such 
application; or, if the above described merger does not 
occur prior to January 16, 1976, Municipals shall file 
with the Commission not later than January 15, 1976 
an application for registration pursuant to Rule 15b1-1 
and all other statements and reports required to be 
filed with the Commission in connection with such 
application. 


(ii) Municipals shall at all times be in compliance 
with all other applicable provisions of the Exchange 
Act, the rules and regulations of the Commission 
thereunder and the rules of the Municipal Securities 
Rulemaking Board, including all such provisions, 


rules and regulations which by their terms would 
apply to Municipals if Municipals were registered 
with the Commission on December 1, 1975. 


(iii) The surviving Bank or any municipals division 
thereof, shall at all times be in compliance with all 
other applicable provisions of the Exchange Act, the 
rules and regulations of the Commission thereunder 
and the rules of the Municipal Securities Rulemaking 
Board, including all such provisions, rules and regu- 
lations which by their terms would apply to the 
Surviving Bank or any municipals division thereof 

if the Surviving Bank or any municipals division 
thereof were registered with the Commission on 
December 1, 1975. 


(iv) These exemptions shall terminate on the earlier 
of (A) the date of an order of the Commission approv- 
ing the registration of either the Surviving Bank or 
any municipals division thereof under Section 15B(a) 
of the Exchange Act or of Municipals under para. 
15(b) of the Exchange Act, or (B) the date of an 
order of the Commission denying the registration of 
either the Surviving Bank or any municipals division 
thereof under para. 15B(a) of the Exchange Act or 
of Municipals under para. 15(b) of the Exchange 
Act, or (C) the date of the failure by either Munici- 
pals or the Surviving Bank or any municipals divi- 
sion thereof to comply with the conditions of this 
order, or (D) June 1, 1976. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11872/November 26, 1975 


NOTICE OF ADOPTION OF TEMPORARY RULE 
17f-2(T), EFFECTIVE IMMEDIATELY, EXEMPT- 
ING ALL PERSONS FROM THE REQUIREMENTS 
OF SECTION 17(f)(2) OF THE SECURITIES Ex- 
CHANGE ACT OF 1934, AS AMENDED, UNTIL 
APRIL 1, 1976, AND NOTICE OF PROPOSED RULE 
17f-2 PROVIDING EXEMPTIONS FROM THE FIN- 
GERPRINTING REQUIREMENTS OF SECTION 17 
(f)(2) 


(File No. S$7-605) 
Comment Period Expires February 1, 1976. 


The Securities and Exchange Commission announced 
the adoption of Temporary Rule 17f-2(T), effective 
immediately, providing an exemption from the finger- 
printing requirements of section 17(f)(2) of the Se- 
curities Exchange Act of 1934 (the ““Act’’) [15 U.S.C. 
78a et seq., as amended by Pub. L. No. 94-29 (June 

4, 1975)], for all persons subject to that section, until 
April 1, 1976. Notice is also given that the Commis- 
sion has under consideration the adoption of Rule 
17f-2 1/ under section 17(f)(2) of the Act, to provide 
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certain exemptions from the requirement that every 
member of a national securities exchange, broker, dealer, 
registered transfer agent, and registered clearing agency 
require each of its partners, directors, officers, and em- 
ployees to be fingerprinted and to submit, or cause to 

be submitted, such fingerprints to the Attorney General 
for identification and appropriate processing. 


Background 


Losses due to missing, stolen, counterfeit and lost 
securities have become a substantial problem in re- 
cent years. Congressional inquiries and Commission 
analysis in the Study of Unsafe and Unsound Prac- 
tices of Brokers and Dealers indicated that one of the 
factors contributing to the increase in securities thefts 
was the inability to identify security risk employees. 


Section 17(f)(2) of the Securities Acts Amendments of 
1975 provides that every member of a national se- 
curities exchange, broker, dealer, registered transfer 
agent, and registered clearing agency, shall require 

that each of its partners, directors, officers, and em- 
ployees be fingerprinted and shall submit such finger- 
prints, or cause the same to be submitted, to the At- 
torney General of the United States for identification 
and appropriate processing. 


The statute further provides that the Commission, by 
rule, may exempt from the provisions of this section 
upon specified terms, conditions, and periods, any 
class of partners, directors, officers, or employees of 
any such member, broker, dealer, transfer agent, or 
clearing agency, if the Commission finds that such 
action is not inconsistent with the public interest or 
the protection of investors. 


Temporary Rule 17f-2(T) Granting Exemptions for 
all Persons until April 1, 1976 


Temporary Rule 17f-2(T) provides an exemption for 
all persons required to be fingerprinted pursuant to 
section 17(f}(2) until April 1, 1976, and is effective 
immediately. The Commission finds, in accordance 
with the Administrative Procedure Act (5 U.S.C. 
553(b)(3)(B)), that Rule 17f-2(T) provides the Attor- 
ney General and those persons affected by the adop- 
tion of section 17(f)(2) with an essential transitional 
period during which appropriate programs may be 
developed, that notice and public procedure are there- 
fore unnecessary as a prerequisite to the adoption 

of such rule, and that the rule should be adopted, 
effective immediately, in accordance with the Ad- 
ministrative Procedure Act (5 U.S.C. 553(d)(3)), in 
order to prevent technical violations of law and to 
afford the Commission an opportunity to solicit 
public comment on the adoption of Proposed Rule 
17f-2. The Commission further finds that the adop- 
tion of Rule 17f-2(T) is not inconsistent with the 
public interest or the protection of investors. 
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Proposed Rule 17f-2 


Froposed Rule 17f-2 provides that every partner, direc- 
tor, officer, and employee of a member of a national 
securities exchange, broker, dealer, registered transfer 
agent and registered clearing agency shall be finger- 
printed and shall submit, or have submitted, said fin- 
gerprints to the Attorney General of the United States 
for identification and appropriate processing, with 
certain stated exceptions. Subparagraph (a)(1) ex- 
empts persons who are not in any manner engaged 

in the sale of securities. Subparagraph (a)(2) exempts 
persons who do not have access to the handling or 
processing of securities or monies or original books 
and records relating thereto. Subparagraph (a)(3) ex- 
empts persons who have no direct supervisory respon- 
sibility over persons engaged in the activities enumer- 
ated above. Subparagraph (a)(4) exempts outside di- 
rectors who do not participate in any of the enumer- 
ated activities. It bears emphasis that the exemptions 
provided for in Rule 17f-2 are permissive and not 
mandatory. An organization may, of course, require 
fingerprinting of any persons granted exemptions 
herein, as a matter of policy. 


It should be noted that the words “do not have access 
to” in subparagraph (2) and “do not have direct super- 
visory responsibility over” in subparagraph (3) are 
given their ordinary meanings and are not used in a 
technical sense. For example, an officer of a large or- 
ganization which acts as its own transfer agent might, 
by virtue of his position, have overall responsibility 
for, and potential access to, his company’s transfer 
functions. Unless said officer regularly or routinely 
Participates in some aspect of the processing of se- 
curities and,-directly or indirectly, has actual, physical 
access to the securities themselves, he would ordinarily 
not fall within the purview of subparagraphs (a) (2) 
and (a)(4). A lack of adequate physical security may 
cause any exempted person in any entity to lose such 
status if he has access to monies, securities or records 
as set forth in paragraph (a). 


In order to avoid unnecessary duplication and to re- 
duce administrative burdens, paragraph (b) exempts 
persons who, pursuant to any other law, rule, or re- 
gulation, are fingerprinted and have their fingerprints 
processed by the Attorney General. Therefore, per- 
sons whose fingerprints are submitted to the Attor- 
ney General through state or Federal agencies, or 
otherwise, are not expected to be refingerprinted, in 
order to be in compliance with the rule. Included 
herein would be employees of banks whose finger- 
prints are submitted to the Attorney General for ap- 
propriate processing. Similarly, the Rule provides an 
exemption in paragraph (c) for those persons who 
submit their fingerprints to a self-regulatory organiza- 
tion which forwards the prints to the Attorney Gen- 
eral pursuant to a plan filed with and approved by 
the Commission. 


Every member of a national securities exchange, broker, 
dealer, registered transfer agent, and registered clear- 
ing agency is required under paragraph (d) to make 


























and keep records pertaining to fingerprinting of its 
partners, directors, officers and employees. Paragraph 
(e) of the rule provides for the submission of a state- 
ment to be entitled “Notice Pursuant to Rule 17f-2”, 
containing information with respect to those classes 

of persons which, because of the nature of the duties 
performed, the organization feels would not be re- 
quired to be fingerprinted under paragraph (a) of 

the rule. Classes of persons identified in the statement 
as falling within one of the exemptive categories listed 
in paragraph (a) shall be considered exempt unless the 
Commission indicates otherwise. It is the duty of the 
organization under paragraph (e) to inform the Com- 
mission, by means of an amendment to its submission, 
of any significant change in its internal structure which 
would alter the status of exempted personnel. A copy 
of the statement is required to be kept and made avail- 
able for inspection by the Commission or other ex- 
amining authority at the principal office of the organ- 
ization. 


Paragraph (g) provides exemptive power to the Com- 
mission when the Commission finds that the granting 
of an exemption is not inconsistent with the public 
interest or the protection of investors. 


Rules 17a-3(a) and 17a-4(e) [17 CFR 240.17a-3(a) 
and 240.17a-4(e)] are also amended to address the 
recordkeeping and retention requirements set forth 
in Proposed Rule 17f-2(d) and (e). 


Effective Date of Proposed Rule 17f-2 and Accom- 
panying Amendments to Rules 17a-3 and 17a-4 


Persons who will be required to be fingerprinted 
pursuant to Proposed Rule 17f-2 and who are em- 
ployed by or associated with an organization prior 
to April 1, 1976, are exempt from said requirements 
until January 1, 1977. All other persons will be fin- 
gerprinted commencing on April 1, 1976. The pro- 
posed amendments to Rules 17a-3 and 17a-4 will 
become effective on April 1, 1976. 


Statutory Basis and Competitive Considerations 


Rule 17f-2 and accompanying amendments to Rules 
17a-3 and 17a-4 are proposed pursuant to sections 17(f) 
(2), 17(a), and 23(a) of the Securities Exchange Act of 
1934. The Commission has determined that the rule 

and accompanying amendments impose no burden on 
competition not necessary or appropriate in further- 
ance of the purposes of the Act and are not inconsis- 
tent with the public interest or the protection of 
investors. 


Solicitation of Public Comment 


All interested persons are invited to submit written 
Statements of views and comments on the adoption 
of Proposed Rule 17f-2 to Geroge A. Fitzsimmons, 
Secretary, Securities and Exchange Commission, 500 
North Capitol Street, Washington, D. C. 20549 on or 


before February 1, 1976. They should refer to File No. 
$7-605. All comments will be available for public inspec- 
tion. 


By the Commission. 


George A. Fitzsimmons 
Secretary 


1/ Rule 17f-1 is reserved. 


Text of Temporary Rule 17f-2(T) 


Any person who is a partner, director, officer or em- 
ployee of a member of a national securities exchange, 
broker, dealer, registered transfer agent, or registered 
clearing agency, and who is required to be finger- 
printed pursuant to section 17(f)(2) is exempted 

from the provisions of said section until April 1, 1976. 


Text of Proposed Rule 17f-2 


(a) Every person who is a partner, director, officer or 
employee of a member of a national securities ex- 
change, broker, dealer, registered transfer agent, or 
registered clearing agency is required to be finger- 
printed and to submit, or cause to be submitted, such 
fingerprints to the Attorney General of the United 
States for identification and appropriate processing 
except: 


(1) Persons who are not engaged in the sale of se- 
curities; 


(2) Persons who do not have access to the handling 
or processing of securities or monies or original books 
and records relating thereto; 


(3) Persons who do not .:ave direct supervisory respon- 
sibility over persons engaged in the above activities; 
and 


(4) Persons who serve solely as directors and are not 
otherwise engaged in any of the above activities. 


(b) Those persons not exempted under paragraph (a), 
who are fingerprinted pursuant to any other law, rule, 
or regulation of any state, the Federal government, or 
respective agencies thereof, and submit, or cause to be 
submitted, such fingerprints to the Attorney General 
of the United States for identification and appropri- 
ate processing, may satisfy the requirements of this 
rule by compliance with such other law, rule, or regu- 
lation. 


(c) Those persons not exempted under paragraphs (a) 
or (b) may satisfy the requirements of this rule by 
submitting their fingerprints to a registered national 
securities exchange or a registered national securities 
association which forwards said fingerprints to the 
Attorney General for identification and appropriate 
processing pursuant to a plan filed with the Com- 
mission by a registered national securities exchange 
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or a registered national securities association. Such plan 
shall not become effective unless the Commission, hav- 
ing due regard for the public interest and the protection 
of investors, declares the plan to be effective. Further- 
more, the Commission, in declaring any such plan effec- 
tive, may impose such terms and conditions relating to 
the provisions of the plan and the period or its effec- 
tiveness as may be deemed necessary or appropriate in 
the public interest, for the protection of investors, or 
otherwise in furtherance of the purposes of the Act. 


(d) Every member of a national securities exchange, 
broker, dealer, registered transfer agent, and registered 
clearing agency shall maintain, with regard to every 
person required to be fingerprinted under paragraph 

(a) of this rule, the processed fingerprint card, or other 
record when the card is not returned after processing, 
with notations indicating who rolled the fingerprints, 
when the card was received by the Attorney General, 
and any information received from the Attorney Gener- 
al as a result of this process, for a period of three years 
after termination of employment or association of such 
person. Such records shall be kept in an easily acces- 
sible place and shall be made available to the Commis- 
sion or other examining authority upon request. 


(e) Every member of a national securities exchange, 
broker, dealer, registered transfer agent, and regis- 
tered clearing agency shall submit to the Commis- 
sion’s principal office in Washington, D. C. and to the 
regional office of the Commission for the region in 
which the organization has its principal place of busi- 
ness, not later than April 1, 1976, a statement, to be 
entitled “Notice Pursuant to Rule 17f-2,” of those 
classes of persons who fall within the exemptions 
listed in paragraph (a), and hence are sought to be 
exempted from the fingerprinting requirements of 
section 17(f)(2) of the Act. Such statement shall 
indicate the nature of the duties performed by such 
classes of persons and shall describe the measures 
which the organization has employed to ensure that 
only persons complying with the requirements of 
this rule have access to the handling or processing 

of securities or monies or original books and records 
relating thereto. Classes of persons so identified shall 
be exempt from the requirements of section 17(f)(2) 
unless the Commission notifies the organization to 
the contrary. 


A copy of such statement shall be available for in- 
spection by the Commission or other examining auth- 
ority at the principal office of the member, broker, 
dealer, registered transfer agent, or registered clearing 
agency. The statement shall be amended whenever there 
is a substantial change in the organizational structure 

of the entity affecting the status of classes of persons 
who may be exempt under paragraph (a). 


(f) Every person who is a partner, director, officer, 
or employee of a member of a national securities ex- 
change, broker, dealer, registered transfer agent, or 
registered clearing agency, and who is required to be 
fingerprinted pursuant to paragraph (a) of this rule, 
and who was employed by or associated with such 
organization prior to April 1, 1976, shall be exempt 
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from the provisions of paragraph (a) until January 1, 
1977. 


(g) The Commission, upon specified terms, conditions, 
and periods, may grant exemptions to any class of part- 
ners, directors, officers, or employees of any member 
of a national securities exchange, broker, dealer, regis- 
tered transfer agent, or registered clearing agency, if 
the Commission finds that such action is not incon- 
sistent with the public interest or the protection of 
investors. 


Proposed Amendments to Rules 17a-3(a) and 17a-4(e) 


Rule 17a-3(a) is amended to add new subparagraph 
(13) as follows: 


(13) Records required to be maintained pursuant to 
Rule 17f-2, paragraph (d). 


Rule 17a-4(e) is amended to read as follows. [Additions 
are italicized] : 


Every such member, broker and dealer shall maintain 
and preserve in an easily accessible place: 


(1) all records required under paragraph (a)(12) of 

Rule 17a-3 until at least three years after the “‘asso- 
ciated person” has terminated his employment and 
any other connection with the member, broker, or 

dealer. 


(2) all records required under paragraph (a)(13) of 
Rule 17a-3 until at least three years after the ter- 
mination of employment or association of those 
persons required by Rule 17f-2 to be fingerprinted; 
and all records required pursuant to Rule 17f(2)(e) 
for three years. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11873/November 26, 1975 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY NEW YORK STOCK EXCHANGE, INC. 


(File No. SR-NYSE-75-13) 


The New York Stock Exchange, Inc. submitted on 
November 10, 1975, a proposed rule change under 
Rule 19b-4 to enable the exchange to regulate the 
activities of brokers and dealers who are associated 
with exchange members to the same extent as which 
it regulates members. 


Publication of the submission is expected to be 
made in the Federa/ Register during the week of 
December 1, 1975. In order to assist the Commission 
to determine whether to approve the proposed rule 
change or institute proceedings to determine whether 
the proposed rule change should be disapproved, 
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interested persons are invited to submit written data, 
views and arguments concerning the submission within 
30 days from the date of publication in the Federa/ 
Register. Persons desiring to make written submissions 
should file six copies thereof with the Secretary of 

the Commission, Securities and Exchange Commission, 
500 North Capitol Street, Washington, D. C. 20549. 
Reference should be made to File No. SR-NYSE-75-13. 


Copies of the submission and of all written comments 
will be available for inspection at the Securities and 
Exchange Commission’s Public Reference Room, 1100 
L Street, N. W., Washington, D. C. Copies of the filing 
will also be available at the principal office of the 
abovementioned self-regulatory organization. 


For the Commission by the Division of Market Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11874/November 26, 1975 


In the Matter of 


APPLICATIONS FOR REGISTRATION, OR EXEMP- 
TION FROM REGISTRATION AS SECURITIES 
INFORMATION PROCESSORS 


by 


BUNKER RAMO CORPORATION (“BUNKER RAMO”) 

CONSOLIDATED TAPE ASSOCIATION (“CTA”) 

OPTIONS PRICE REPORTING AUTHORITY (“OPRA”) 

P.C. SERVICE CORPORATION (“PCSC”) 

QUOTRON SYSTEMS, INC. (“QUOTRON”) 

SECURITIES INDUSTRY AUTOMATION 
CORPORATION (“SIAC”) 


ORDER GRANTING TEMPORARY EXEMPTION 
FROM REGISTRATION 


On September 23, 1975 the Commission announced 

in Release No. 34-11673 the adoption of Rule 11Ab2-1 
and related Form SIP to provide for the registration of 
securities information processors pursuant to Section 
11A(b) of the Securities Exchange Act of 1934. Since 
that date, SIAC, CTA, and OPRA have each filed appli- 
cations on Form SIP for registration as securities in- 
formation processors and PCSC, Quotron and Bunker 
Ramo have each applied for exemptions from regis- 
tration as securities information processors. The Com- 
mission, by Release, has published notice of, and re- 
quested comments on, each of these applications 1/ 
and has also requested, in Release No. 34-11673 that 
interested parties comment upon Rule 11Ab2-1, 

Form SIP, proposed rules 11Ab2-2, 3 and 11Ab5-1, 
and on the need to require the registration of non- 


exclusive securities information processors. The com- 
ment periods on each of the applications (except that 
of OPRA) and on the matters enumerated in Release 

No. 34-11673 have each elapsed. 


The Commission is aware, however, that interested 
Parties have requested additional time within which 
to comment upon these applications and other 
matters. Further, the Commission finds that the 
opportunity to receive additional comments would 
be in the public interest and may aid the Commis- 
sion in exercising its regulatory authority with re- 
spect to securities information processors. 


Each of the applicants for registration would, if 
registered, be subject to the requirements of Sec- 
tions 17(a) and (b) (requirement to make and keep 
prescribed records, and authorization for inspection 
of any records kept) and Section 11A(b)(5) of the 
Act (notice of prohibition or limitation of access to 
services). To implement the statutory purposes of 
Section 11A(b) during the term of this exemption, 
the grant of this exemption is conditional upon each 
applicant’s compliance with the provisions of Sec- 
tions 17(a) and (b) of the Act. As a further condition 
of this exemption, each applicant which prohibits or 
limits any person in respect of access to services 
offered, directly or indirectly, by such applicant shall, 
within 15 days of such prohibition or limitation, file 
with the Commission notice of such action and send 
a copy of such notice to any person aggrieved by such 
prohibition or limitation. The notice shall include, in 
narrative form, the name and address of the party to 
which the prohibition or limitation was applied, the 
date access was requested, the nature of the request, 
the effective date of such prohibition or limitation, 
the reason for such prohibition or limitation, and 
any applicable documents. 


In order that such additional comment period may be 
allowed without jeopardizing the lawfulness of each 
applicant's operations, and before the Commission 
makes any determinations with respect to granting 
any application for registration, or exemption from 
registration, the Commission finds that the tempor- 
ary exemption from registration of each applicant 

is necessary. The Commission also finds, for the rea- 
sons discussed above, that such exemption is con- 
sistent with the public interest, the protection of in- 
vestors and the purposes of Section 11A, including 
the maintenance of fair and orderly markets in se- 
curities and the removal of impediments to and per- 
fection of the mechanism of a national market system. 


ACCORDINGLY IT IS ORDERED that the public 
comment periods upon each of the applications for 
registration, or exemption from registration, and the 
public comment periods established by Release No. 
34-11673 are hereby extended to and including De- 
cember 22, 1975. 


IT IS FURTHER ORDERED, pursuant to Section 


11A(b)(1) of the Act, that each applicant named 
herein which has filed an application for registration, 
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or exemption from registration as a securities informa- 
tion processor to and including January 22, 1976. 


By the Commission. 
George A. Fitzsimmons 


Secretary 


1/ Notices of, and requests for comments on, the 
applications were published as follows: 








Processor Release No. Release Date F.R. Cite E.R. Date 
SIAC 34-11756 10/23/75 40FR50579 10/30/75 
CTA 34-11779 10/30/75 40FR51700 11/6/75 
OPRA 34-11823 11/13/75 40 Fr 54317 11/21/75 
Quotron 34-11772 10/29/75 40FR51514 11/5/75 
Bunker 

Ramo 34-11772 10/29/75 40FR51514 11/5/75 
PCSC 3411772 10/20/75 40FR51514 11/5/75 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11875/November 26, 1975 


NOTICE OF FILING OF APPLICATIONS FOR REGIS- 
TRATION OF CLEARING AGENCIES PURSUANT 
TO SECTION 17A OF THE SECURITIES EXCHANGE 
ACT OF 1934 
The following clearing agencies have made application 
to become registered clearing agencies under Section 
17A of the Securities Exchange Act of 1934 (the 
“ Act’) and pursuant to subsection (c)(1) of Rule 17Ab 
2-1 under the Act: 

The Depository Trust Company - File No. 600-1 


Bradford Securities Processing Services, Inc. - 
File No. 600-2 


American Stock Exchange Clearing Corporation - 
File No. 600-3 


Stock Clearing Corporation of Philadelphia - 
File No. 600-4 


Boston Stock Exchange Clearing Corporation - 
File No. 600-5 


Stock Clearing Corporation - File No. 600-6 

Midwest Securities Trust Company - File No. 600-7 

The Options Clearing Corporation - File No. 600-8 
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Midwest Clearing Corporation - File No. 600-9 


Pacific Securities Depository Trust Company - 
File No. 600-10 


Pacific Clearing Corporation - File No. 600-11 
National Clearing Corporation - File No. 600-12 
TAD Depository Corporation - File No. 600-13 


Pursuant to subsection (c)(1) of Rule 17Ab2-1 under 
the Act, if requested by an applicant, the Commission 
may grant the applicant registration as a clearing 
agency but exempt the applicant from one or more 
of the requirements as to which the Commission is 
directed to make a determination pursuant to sub- 
paragraphs (A)-(1) of Section 17A(b)(3) of the Act. 
Registration pursuant to subsection (c)(1) of Rule 
17Ab2-1 shall not be effective for more than eighteen 
(18) months from the date on which registration is 
made effective by the Commission. 


Subsection (c)(2) of Rule 17Ab2-1 requires that, in 
the case of any clearing agency registered in accord- 
ance with subsection (c)(1) of Rule 17Ab2-1, the 
Commission, not later than nine months from the 
date such registration is made effective, will either 
grant registration without exempting the registrant 
from one or more of the requirements as to which 
the Commission is directed to make a determina- 
tion pursuant to subparagraphs (A)-({1) of Section 
17A(b)(3) or will institute proceedings to deter- 
mine whether registration should be denied at the 
expiration of 18 months. 


In accordance with Securities Exchange Act Release 
No. 11787, announcing the adoption of Rule 17Ab 
2-1 and related Form CA-1, it is the Commission’s 
intention, in appropriate cases, to grant registration 
on or before December 1, 1975, to be effective on 
December 1, 1975, to applicants which request regis- 
tration in accordance with subsection (c)(1) of Rule 
17Ab2-1 and which filed applications on or prior to 
November 24, 1975. 


Interested persons are invited to submit written data, 
views and arguments concerning the foregoing applica- 
tions within six weeks from the date of publication 
of this notice in the Federal Register. Such written 
data, views and arguments will be considered by the 
Commission in granting registration or instituting 
proceedings to determine whether registration should 
be denied in accordance with subsection (c)(2) of 
Rule 17Ab2-1. Persons desiring to make written sub- 
missions should file six copies thereof with the Sec- 
retary of the Commission, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D. C. 20549. Reference should be made to the appro- 
priate file number. 


Copies of the applications and of all written comments 
will be available for inspection at the Securities and 
Exchange Commission’s Public Reference Room, 1100 
L Street, N. W., Washington, D. C. 20006. ; 
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the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11876/November 26, 1975 


ADOPTION OF TEMPORARY RULE 23a-1(T) RE- 
LATING TO THE REGULATION OF MUNICIPAL 
SECURITIES BROKERS, MUNICIPAL SECURITIES 
DEALERS AND TRANSACTIONS IN MINICIPAL 
SECURITIES UNDER THE SECURITIES EXCHANGE 
ACT OF 1934; NOTICE OF PROPOSED AMEND- 
MENTS TO RULES 10b-3, 10b-16, 15b1-3, 15b8-1 
15b8-2, 15b9-1, 15b9-2, 15c1-1, 15c1-3, 15c1-4, 
15c1-5, 15c1-6, 15c1-7, 15c1-8, 15c2-4, 15c2-5, 
15c2-7, AND 15c2-11; NOTICE OF PROPOSED 
RULES 15b10-12, 15B2-4, 15Ba2-5, 15Ba2-6, 

15Bc3-1 (AND RELATED FORM MSDW), AND 
17a-21; AND SOLICITATION OF COMMENTS 


(File No. S7-604) 
Comment Period Expires January 15, 1976. 


The Securities and Exchange Commission announced 
today that it has adopted temporary Rule 23a-1(T) 1/, 
effective December 1, 1975, in accordance with the 
summary rulemaking provisions of the Administrative 
Procedure Act (5 U.S.C.$553(b)(3)(B)), and pursuant 
to the Commission's authority under the Securities 
Exchange Act of 1934 (the “Act”), 2/ particularly 
Sections 2, 3, 10, 15, 15B, 17 and 23 thereof. 3/ 

Rule 23a-1(T) suspends, until March 1, 1976, the 
operation of certain Commission rules, in whole or 

in part, in order to prevent the application of those 
tules to the activities of certain municipal securities 
professionals (who otherwise would become subject 
to those rules on December 1, 1975) pending con- 
sideration of certain proposed amendments to exist- 
ing rules. 


The Commission also hereby gives notice of proposed 
amendments to Rules 10b-3, 10b-16, 15b1-3, 15b8-1, 
15b8-2, 15b901, 15b9-2, 15c1-1, 15c1-3, 15c1-4, 
15c1-5, 15¢1-6, 15c1-7, 15c1-8, 15c2-4, 152-5, 
15c2-7 and 15c2-11; and proposed Rules 15b10-12, 
15Ba2-4, t5Ba2-5, 15Ba2-6, 15Bc3-1, and 17a-21; 
and invites comments thereon. The proposals concern 
the regulation of municipal securities brokers, muni- 
cipal securities dealers, and transactions in municipal 
securities, as well as reporting requirements for the 
Municipal Securities Rulemaking Board (“MSRB”). 


A. Regulatory Pattern for Municipal Securities Prior 
to the Securities Acts Amendments of 1975 (the 
“1975 Amendments”) 


Prior to the 1975 Amendments, municipal securities 
were “exempted securities” for all purposes under 
the Act, and any section thereunder which by its 
terms did not apply to an “exempted security” was 
inapplicable to municipal securities or brokers and 
dealers effecting transactions only in municipal and 
other exempted securities. In addition, banks acting 
as dealers in municipal securities were not within 

the purview of the Act. Thus, for example, brokers 
and dealers effecting transactions solely in municipal 
and other exempted securities, and banks acting as 
dealers in municipal securities, were not subject either 
to the registration requirements of Section 15 or to 
the recordkeeping requirements of Section 17. In ad- 
dition, the Commission’s rules, promulgated under 
Section 15(b), applicable to transactions effected by 
registered brokers and dealers who are not members 
of the National Association of Securities Dealers, 

Inc. (the “NASD”) (herein after referred to as “SECO 
fules’’) were inapplicable to transactions in municipal 
securities effected by brokers and dealers which con- 
fined their activities to municipal and other exempted 
securities. 


Similarly, brokers and dealers effecting transactions 
solely in municipal and other exempted securities 
were exempt from certain of the antifraud and fi- 
nancial responsibility sections of the Act (and the 
rules and regulations thereunder). Both Section 15 
(c)(2), which prohibits brokers and dealers from en- 
gaging in fraudulent, deceptive or manipulative acts 
or practices or making any fictitious quotation, and 
Section 15(c)(3) which prohibits brokers and dealers 
from acting in contravention of Commission rules 
and regulations regarding financial responsibility 
and related practices, as well as rules promulgated 
pursuant to those sections, were inapplicable to 
transactions in municipal securities since those sec- 
tions by their terms excluded “exempted securities.” 
4/ 


Certain other of the anti-fraud provisions of the Act, 
such as Rule 10b-5, have applied (and presently ap- 
ply) to transactions in municipal securities by any 
person. Certain of the rules under Section 10(b), 
however, have been, and continue to be, limited in 
their application to transactions by brokers and 
dealers and do not apply to transactions by other 
persons (e.g., Rules 10b-3 and 10b-16); such rules, 
therefore, have not applied (and, absent amendment, 
will not apply) to transactions effected by banks 
acting as dealers. Of the 10(b) series of rules, only 
Rule 10b-4 (which applies only to short tendering 

in tender offers), Rules 10b-6 and 10b-7 (which ex- 
pressly exclude transactions in “exempted securi- 
ties”), Rule 10b-13 (which by its term applies only 
to equity securities), and Rule 10b-17 (which is in- 
applicable to ordinary interest payments on a debt 
security) have not applied (and, absent amendment, 
will not apply) to transactions in municipal securities. 
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Rules adopted pursuant to Section 15(c)(1) of the 
Act have always applied to transactions in municipal 
securities effected by brokers and dealers (but not by 
banks or their separately identifiable departments or 
divisions acting as dealers), since that section does not 
expressly exclude (as do Sections 15(c)(2) and 15(c) 
(3)) transactions in ‘exempted securities.” Thus, for 
example, brokers and dealers (but not banks or their 
separately identifiable departments of divisions act- 
ing as dealers) effecting transactions in municipal 
securities have been and are presently required to 
send written confirmations to customers (Rule 15 
c1-4) and to avoid churning of customers’ accounts 
(Rule 15c1-7). 


B. Changes Effected by the 1975 Amendments 


The 1975 Amendments altered the pattern of regulation 
of municiap! securities by making several major changes 
in the Act. The first is the addition of a new Section 15B 
to the Act, which provides for registration of municipal 
securities dealers (including banks and separately iden- 
tifiable departments or divisions of banks), 5/ effective 
December 1, 1975, and establishes a new self-regulatory 
organization, the MSRB, to adopt rules governing mun- 
icipal securities trading and the activities of municipal 
securities brokers and municipal securities dealers. 6/ 


The second major change involved amendment of cer- 
tain of the definitions contained in Section 3(a) of the 
Act. In particular, the term “exempted security”’ as 
defined in Section 3(a)(12) was modified, effective 
December 1, 1975, to provide that: 


municipal securities shall not be deemed to be 
“exempted securities” for the purpose of Sec- 
tions 3(a)(22), 11A, 15, 15A (except subsec- 
tions (b)(6), (b)(11), and (g)(2) thereof), and 
17A of [the Act] . 7/ 


In addition, new definitions for municipal securities 
professionals were added to the Act in Sections 3(a) 
(30) and 3(a)(31) respectively: (i) ‘municipal se- 
curities dealer,”’ which includes all “dealers” in mun- 
icipal securities (as that term is defined in Section 
3(a)(5) of the Act) and all banks, and separately 
identifiable departments and divisions of banks, en- 
gaged in the business of buying and selling munici- 
pal securities for their own accounts otherwise than 
in a fiduciary capacity; and (ii) ‘““Municipal securities 
broker,”” which includes all “brokers” in municipal 
securities (as that term is defined in Section 3(a) (4) 
of the Act). 8/ 


Finally, the 1975 Amendments expanded the Com- 
mission’s rulemaking authority with respect to mun-. 
icipal securities professionals and transactions in 
municipal securities. Sections 15(c)(1) and 15(c)(2) 
of the Act, with respect to manipulative, deceptive 
and fraudulent acts, practices, devices and contri- 
vances, were amended, effective June 4, 1975, to 
give the Commission explicit rulemaking authority 
with respect to municipal securities dealers (includ- 
ing banks) which “make use of the [jurisdictional 
means] to effect any transaction in, or to induce 
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the purchase or sale of, any municipal security ....”’ 
Section 17(a) of the Act was also amended, effective 
June 4, 1975, to give the Commission explicit auth- 
ority to prescribe records to be maintained and re- 
ports to be disseminated by municipal securities 
dealers and the MSRB. 


C. Regulatory Pattern on December 1, 1975 


The result of these changes will be that, on December 
1, 1975, absent Commission action: 


(i) Brokers and dealers effecting transactions in 
municipal securities would become subject to all of 
the Commission’s existing rules under Sections 15 
(c)(2) and 15(c)(3) with respect to such transactions 
for the first time. Because, however, those rules apply 
only to “brokers” and “‘dealers” at the present time, 
and not to all “municipal securities dealers,” banks 
and their separately identifiable departments or di- 
visions would not be covered by those rules. 


(ii) Rules promulgated under Sections 10(b) and 
15(c)(1) of the Act which currently apply to trans- 
actions in municipal securities effected by brokers 
and dealers would continue to apply to brokers and 
dealers, but not to banks (or separately identifiable 
departments or divisions of banks). Rules and regu- 
lations under Sections 10(b) and 15(c)(1) which 
are not limited in their application to brokers and 
dealers and which do not exclude transactions in 
“exempted securities,” as defined in Section 3(a) 
(12) (e.g., Rules 10b-5 and 15c1-2), would continue 
to apply to all transactions in municipal securities 
by any person (for Section 10(b) rules), or by any 
broker, dealer or municipal securities dealer (for 
Section 15(c)(1) rules); 9/ 


(iii) Rules under Section 15(b) of the Act currently 
applicable to registered brokers and dealers which 

are not members of the NASD, such as rules govern- 

ing suitability and handling of discretionary ac- 

counts, would also apply to municipal securities brokers 
and dealers (other than banks and separately identifi- 
able departments or divisions of banks) which are not 
members of the NASD; 10/ and 


(iv) Recordkeeping and reporting rules under Section 
17(a) of the Act currently applicable to registered 
brokers and dealers would also apply to registered 
municipal securities brokers and municipal securities 
dealers effecting transactions solely in municipal se- 
curities (other than banks and separately identifiable 
departments or divisions of banks). 11/ 


D. Municipal Securities Rulemaking Board 


Under the novel self-regulatory pattern established by 
the 1975 Amendments, the MSRB has primary rule- 
making authority with respect to the activities of 
municipal securities dealers and transactions in muni- 
cipal securities, 12/ subject to Commission approval 
in the same manner as are the rules of other self-re- 
gulatory organizations. 13/ The Commission has . 
the authority to alter or supplement rules of the 
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MSRB in any manner consistent with the purposes of the 
Act. 14/ However, the legislative history clearly indi- 
cates that 


[t] he Board is intended to be the primary medium 
for regulation of the municipal securities indsutry 
and should be furnished ample opportunity to 
develop responsible rules for the industry. 15/ 


Nevertheless, the authority lodged in the MSRB was not 
designed to supplant or curtail the Commission’s powers 
under the Act. Section 15B(b)(3), for example, specifi- 
cally provides that “[n] othing in Section 15B shall be 
construed to impair or limit the power of the Commis- 
sion under [the Act] .” Indeed, the Commission’s powers 
were expanded by the 1975 Amendments. 


The result of the 1975 Amendments is to create certain 
areas in which there is concurrent jurisdiction on the 
part of the Commission and the MSRB with respect to 
municipal securities activities. Both the MSRB and the 
Commission have rulemaking power with respect to pre- 
venting fraudulent and manipulative acts and practices, 
establishing qualifications standards for municipal se- 
curities professionsals (for nonbank municipal securities 
brokers and dealers), preventing false and misleading 
quotations, promoting just and equitable principals of 
trade for non-NASD municipal securities brokers and 
municipal securities dealers (other than banks and 
separately identifiable departments or division of banks), 
and setting requirements for books and records. 


In its report on S.249, the Senate Committee on Bank- 
ing Housing and Urban Affairs stated with respect to the 
Commission’s direct powers: 


In contrast to the expansive rulemaking functions 
of the Board, the SEC’s direct rulemaking with 
respect to transactions in municipal securities 
would be limited to the control of fraudulent, 
manipulative, and deceptive acts and practices. 
(Sections 15(c)(1) and (2)). This power ... is 
included in the bill to make clear that the Com- 
mission’s responsibility extends beyond sanc- 
tioning those who have engaged in manipula- 
tive or deceptive practices with respect to mun- 
icipal securities and includes the promulgation 
of prophylactic rules. 16/ 


This language would seem to indicate that, apart from 
the antifraud area, the Congress expected the Com- 
mission to defer to the MSRB with respect to rules 
governing municipal securities transactions. It is also 
clear, however, that Congress enacted the 1975 Amend- 
ments fully cognizant that there existed a regulatory 
framework governing the activities of brokers and 
dealers, and that, by amending the Act in the manner 
it did, municipal securities brokers and municipal se- 
curities dealers would be subjected to at existing 
framework. The Congress’ awareness of an existing 
regulatory scheme is highlighted by references to 
specific rules which, in their present form, might 
create difficulties if applied to municipal securities 
professionals. For exaraple, with respect to applica- 
tion of the net capital rule, the Senate Committee 


noted that “it may not be appropriate to apply the 
existing net capital rules to firms that are solely 
brokers in municipal securities, whose only custo- 
mers are professional securities dealers and banks.” 
17/ Similarly, with respect to Rule 15c3-11, which 
prohibits brokers and dealers from initiating market 
making activities when certain financial and other 
information about a security and its issuer are not 
available, the Committee stated that application of 
the rule with respect to municipal securities “would 
have very serious adverse consequences.” 18/ By 
including these references, the Committee cautioned 
the Commission against applying those of its rules 
which are inappropriate for the municipal securities 
industry to municipal securities professionals, while 
at the same time indicating an awareness of the ex- 
isting regulatory structure and a tacit approval! of 
application of existing rules (appropriately amend- 
ed, if deemed necessary by the Commission) to 
municipal securities professionals. 


E. Rules Considered by the Commission 


The Commission has reviewed its existing rules to 
determine the extent to which such rules should 

be permitted to become applicable on December 1, 
1975 with respect to transactions in municipal 
securities effected by brokers and dealers, as well 

as the extent to which the Commission should ex- 
tend to municipal securities dealers which are banks 
or departments or divisions thereof (in those areas 
in which it has authority) those rules which are cur- 
rently limited in their application to brokers and 
dealers. 


1. Antifraud Rules 


The Commission has determined that, with cer- 

tain exceptions, the Commission’s antifraud rules 
should apply to transactions in municipal securities 
regardless of whether the MSRB adopts its own rules 
to prevent fraudulent and manipulative acts and 
practices. The Commission’s rules under Sections 
10(b), 15(c)(1) and 15(c)(2) historically have ap- 
plied to all brokers and dealers regardless of whether 
or not they were members of a national securities 
exchange or the NASD, and regardless of whether 
any exchange or association had similar rules pre- 
scribing the same practices; the Commission sees 

no reason to depart from this pattern in regulating 
transactions in municipal securities. 


The legislative history of the 1975 Amendments 
clearly supports such an approach. As indicated 
previously, the Senate report on S.249 makes clear 
that the Commission’s responsibility “extends be- 
yond sanctioning those who have engaged in man- 
ipulative or deceptive practices with respect to 
municipal securities and includes the promulga- 
tion of prophylactic rules,” 19/ and that expan- 
sion of the Commission’s authority under Sections 
15(c)(1) and 15(c)(2) to cover transactions effected 
by municipal securities dealers was “a necessary ele- 
ment of comprehensive regulation of municipal se- 
curities trading.” 20/ 
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The Commission recognizes that there are important 
differences between the trading market for municipal 
securities and that for corporate securities, and that 
rules which may be suitable for application to trading 
in corporate securities may not be appropriate in all 
cases for municipal securities. Where it appears that 
such rules should apply to municipal securities transac- 
tions, the Commission has no basis for believing: that 
those rules should distinguish between municipal se- 
curities professionals which are brokers and dealers, 
on the one-hand, and municipal securities dealers 
which are banks and separately identifiable depart- 
ments or divisions of banks, on the other. 


Rules such as 10b-6 and 10b-7, in the Commission’s 
view, should continue to exempt transactions in 
municipal securities. Similarly, Rule 15c2-3, which 
prohibits trading in certain German securities, Rule 
15c2-5, which requires certain disclosures, as well 

as a suitability determination, in connection with 
certain extensions of credit, and Rule 15c2-8, which 
requires the delivery of a prospectus in connection 
with a distribution, should be either partially or 
wholly inapplicable to transactions in municipal 
securities. 21/ Finally, as discussed more fully, 
infra, Rule 15c2-11, which prohibits the initiation 
or resumption of quotations without specific infor- 
mation regarding the issuer of the security, should 
not be applied to quotations in municipal securities. 


The Commission believes that the problem of invest- 
or protection should be paramount in considering 
existing antifraud rules. The Commission’s rules 
under Sections 15(c)(1) and 15(c)(2) are important 
enforcement tools, necessary to prevent the public 
from being subjected to fraudulent and deceptive 
practices in municipal securities. The Commission 
does not believe that, for example, requiring, under 
its rules, underwriters to transmit to issuers prompt- 
ly the proceeds of distributions, requiring munici- 
pal securities professionals to identify quotations, 
or to refrain from representing that distributions 
are “at the market” when in fact no market exists 
other than that made or controlled by them will 
distupt existing business practices or apply inap- 
propriately to municipal securities professionals. 


ia) Rules under Section 10(b) 


By their terms, Rules 10b-3 and 10b-16 currently 

are limited in their application to brokers and dealers; 
the Commission believes that they should be amend- 
ed to apply specifically to activities of municipal se- 
curities dealers so that bank dealers are subjected to 
the requirements of these rules. 


The Commission notes that certain of the rules 

would continue to be inapplicable to municipal se- 
curities by their very terms. For example, Rules 10 
b-6 and 10b-7 would continue to be inapplicable to 
“exempt securities.” Rule 10b-13 would still be in- 
applicable to municipals since it is limited in its 
application to equity securities. Rule 10b-17 would 
also not apply since the rule contains an exemption 
for “ordinary interest payment(s) on a debt security,”’ 
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and municipal securities clearly fit into the category 
of debt securities. 


In addition, Rules 10b-1 (prohibition of manipula- 
tions with respect to certain securities exempted by 
Commission rule under Section 12(a)), 10b-2 (pro- 
hibition of certain payments in connection with 
distributions on an exchange), 10b-4 (governing 
short tendering), and 10b-8 (regulating distributions 
effected through rights), either do not apply by their 
terms to municipal securities or have no application 
to the way in which municipal securities are distri- 
buted or traded. 


Rule 10b-5, which has always applied to all transactions 
in municipal securities, regardless of whether a bank 
was involved, will continue to do so. Rule 10b-9, 
which prohibits certain representations in connec- 
tion with “all-or-none” or “‘best efforts” underwrit- 
ings, will have only a minor impact on municipal 
securities underwritings, since such offerings usual- 
ly are underwritten on a “firm commitment” basis. 
Where, however, municipal securities, such as indus- 
trial revenue bonds, may be sold occasionally on an 
“all-or-none” or “best efforts” basis, the Commis- 
sion believes that certain of the abuses to which 
Rule 10b-9 is directed may well exist. 


(b) Rules under Section 15(c)(1) 


The Commission believes that all of the Section 15 
(c)(1) series of rules should apply to transactions in 
municipal securities effected by banks as well as by 
brokers and dealers. The Commission therefore pro- 
poses that all of the rules under Section 15(c)(1) 
which specifieally refer to brokers and dealers be 
amended to include municipal securities dealers. 


Rules affected by the proposed amendments are 
Rule 15c1-1, which defines the terms “customers” 
and “completion of the transaction” for purposes 
of the Section 15(c)(1) series of rules, Rule 15c 

1-3, which prohibits misrepresentation by brokers 
and dealers as to registration pursuant to Section 
15(b) of the Act, Rule 15c1-4, which prohibits the 
effecting of transactions without written confirma- 
tion thereof, Rule 15c1-5, which prohibits a broker 
or dealer from effecting a securities transaction for 
the account of a customer in a security where the 
issuer is in a control relationship with the broker 

or dealer, unless the broker or dealer discloses to 
the customer the existence of that relationship, Rule 
15c1-6, which requires disclosure of a broker or deal- 
er’s participation or interest in a distribution, Rule 
15c1-7, which prohibits “churning,” and Rule 15c 
1-8, which prohibits a broker or dealer from repre- 
senting that a distribution is being made “‘at the 
market” unless the broker or dealer knows or has 
reasonable grounds to believe that a market for such 
a security exists other than that made, created or 
controlled by him. 


It has been suggested that the requirement in Rule 
15c1-4 that a broker disclose on its confirmation 
either the name of the person from whom the 
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security was purchased or to whom it was sold, or the 
fact that such information will be furnished upon re- 
quest, is inappropriate for the municipal securities in- 
dustry because such dislosure may mislead investors 
and interfere with the orderly functioning of the 
municipal securities market. The Commission pro- 
poses not to eliminate this feature of the rule with 
respect to municipal securities brokers; however, in 
order to prevent possible disruption of the activities 
of municipal securities brokers required to register 
with the Commission for the first time on December 
1 ,1975, and in order to solicit comments from 
interested persons with respect to the appropriate- 
ness of continuing the requirement of disclosing 

“the other side” in a municipal securities broker- 

age transaction, the Commission has provided a 
temporary exemption from this feature, with respect 
to municipal securities brokers, until March 1, 1976. 


In particular, the Commission notes that Rule 15c1-4 
embodies traditional agency principles with respect 
to disclosures required of an agent, and that the Rule 
would seem to have particular importance in the case 
of an agent serving two principals with conflicting 
interests. However, in view of the exclusion of mar- 
ket profiessionals (i.e., brokers and dealers) from the 
definition of the term “customer” in Rule 15c1-1 
(which exclusion the Commission proposes to ex- 
pand to cover all municipal securities dealers) for 
purposes of all rules promulgated under Section 15 
{c)(1), Rule 15c¢1-4 would not require disclosure of 
“the other side’’ of a transaction to a market pro- 
fessional served by a broker. Therefore, whatever 
concerns may exist with respect to such disclosure 

by municipal securities brokers generally, as requir- 
ed by Rule 15c1-4 it would appear such concerns 
would be ameliorated by the Commission’s proposed 
amendments to Rule 15c1-1. 


The two remaining rules under Section 15(c)(1), 

Rules 15c1-2 and 15c1-9, do not require amendment 
and will continue to apply to all securities profession- 
als (including municipal securities dealers which are 
banks or departments or divisions of banks). 


(c) Rules under Section 15(c)(2) 


The Commission believes that, with certain exceptions, 
the Section 15(c)(2) series of rules should also apply 

to municipal securities transactions, whether effected 
by brokers and dealers or by municipal securities 
dealers. The Commission therefore proposes to amend 
all of the rules under Section 15(c)(2) which specifi- 
cally refer to brokers and dealers, other than Rules 
15c2-3, 15¢2-8, and 15c2-11, to include a reference 

to municipal securities dealers. 


Rules which would be affected by the proposed amend- 


transmission, or maintenance in escrow, of payments 
received in connection with distributions which are 
_made on an “‘all-or-none” basis, or on any other basis 
which contemplates that payment is not to be made un- 
til some future event or contingency occurs, Rule 15 
¢2-5, which requires certain disclosures, as well as a 








ments would be Rule 15c2-4, which requires the prompt 






suitability determination, in connection with certain 

credit transactions, and Rule 15c2-7, which requires 

the identification of quotations furnished to an inter- 
dealer quotation system. 


Although no changes are proposed for Rules 15c2-3 
and 15c2-8, it should be noted that those rules will 
continue to be inapplicable to transactions in mun- 
icipal securities. Rule 15c2-3 applies only to Ger- 
man securities, and Rule 15c2-8 applies only to 
distributions of securities as to which a registration 
statement has been filed under the Securities Act 
of 1933. 


The Commission believes that Rule 15c2-5 should 
not be applied in its entirety to municipal securities. 
Rule 15c2-5 prohibits a broker or dealer from ar- 
ranging a loan for a customer to whom a security is 
sold, unless, before the transaction was entered in- 
to, the broker or dealer reasonably determines that 
the transaction, including the loan arrangement, is 
suitable for the customer and delivers to him a 
written statement setting forth certain material 
information as to the nature and extent of a cus- 
tomer’s obligations. 


Rule 15c2-5 was designed originally to deal with 
certain abuses in connection with the offer and 
sale of so-called “equity funding” programs, in 
which securities sold to a customer by a broker or 
dealer are used as collateral for a loan whose pro- 
ceeds are in turn used for payment of premiums on 
a life insurance policy sold to the customer as an 
integral part of the program. 22/ However, although 
adoption of the rule was prompted by the develop- 
ment of “equity funding” programs, Rule 15c2-5 
was broadly drafted to encompass other types of 
arrangements which would involve the borrowing 
of funds by customers in a manner other than con- 
ventional margin securities transactions governed 
by Regulation T. 


Since municipal securities are not subject to Section 
7 of the Act, and therefore extensions of credit with 
respect to such securities are not covered by Regula- 
tion T, credit advanced or arranged by a broker or 
dealer in connection with municipal securities would 
come within the literal scope of Rule 15c2-5. Be- 
cause it appears to the Commission that there may 
have been certain credit abuses in connection with 
the sale of municipal securities comparable to those 
which led to the adoption of the rule, the Commis- 
sion believes that it should apply the credit disclo- 
sure aspects of the Rule to municipal securities. How- 
ever, the Commission proposes that municipal securi- 
ties be exempt from the provisions of paragraph (b) 
of that rule, which requires a suitability determina- 
tion prior to entering into the transaction. 


With respect to Rule 15c2-11, the Commission be- 
lieves that a complete exemption from the operation 
of the rule should be granted for quotations in munici- 
pal securities. Rule 15c2-11 provides that it shall be 

a fraudulent, manipulative or deceptive practice 
within the meaning of Section 15(c)(2) of the Act 
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for any broker to disseminate any quotation for a 
security unless certain information concerning the 
issuer is available—either in a filing with the Com- 
mission or in the broker’s own files. 


Generally, the type of information required by the 

rule is that which would be disclosed in a registration 
statement filed under the Securites Act of 1933 or in the 
periodic reports filed under the Securities Exchange Act. 
Since municipal securities and their issuers will continue 
to be exempt from the registration and reporting require- 
ments of the Securities Act of 1933 and the Securities 
Exchange Act, the Senate Committee correctly pointed 
out in reporting on S.249 that “Rule 15c2-11 type of 
information is ... generally not available for municipal 
securities and their issuers.” 23/ The Committee then 
stated that applying Rule 15c2-11 to municipal securi- 
ties would “preclude brokers and dealers from submitting 
quotations on most issues of municipal securities,” 24/ 

a development which “‘would have very serious adverse 
consequences.” The Committee concluded by stating 
that: 


[i] t expects, therefore, that immediately 
upon enactment of S.249, the Commission 
will exempt municipal securities from Rule 
15c2-11. 25/ 


The Commission believes, given this clear expression 
of Congressional intent, that Rule 15c2-11 should be 
amended to exempt quotations for municipal securi- 
ties. The Commission, however, does not intend to 
imply that there are no standards for brokers, deal- 
ers, and municipal securities dealers entering quotations 
in municipal securities. On the contrary, the Commis- 
sion believes that persons making markets in municipal 
securities have an affirmative duty to be infomred 
concerning the securities which they are buying and 
selling. However, the Commission has not yet deter- 
mined what specific type of information should be 
required as a general matter in the case of quotations 
in municipal securities, and, thus, has not yet exer- 
cised its authority to require that municipal securities 
professionals be aware of, and disclose, information 
concerning issuers available, for example, from sources 
other than issuers themselves. 


2. Reporting and Recordkeeping Requirements for 
the MSRB 


In addition to providing for the creation of the MSRB, 
the 1975 Amendments grant the Commission the auth- 
ority to require the MSRB to 


make and keep for prescribed periods such 
records, furnish such copies thereof, and 
make and disseminate such reports as the 
Commission, by rule, prescribe as necessary 
or appropriate in the public interest for the 
protection of investors, or otherwise in fur- 
therance of the purposes of [the Act] . 26/ 


Moreover, Section 17(b) of the Act provides that the 


MSRB is subject at any time, or from time to time, to 
such reasonable periodic, special, or other examinations 
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by the Commission as it deems necessary or appropri- 
ate in the public interest, for the protection of invest- 
ors, or otherwise in furtherance of the purposes of 
the Act. 


The Commission has considered the question of what 
records and reports should be required of the MSRB. 
In considering the question, the Commission recog- 
nizes the unique nature of the MSRB, in that it is 
empowered only to adopt rules governing municipal 
securities trading and the activities of municipal secur- 
ities brokers and municipal securities dealers, and 

has no inspection or enforcement powers of its own. 
The Commission believes, however, that this fact does 
not diminish significantly, if at all, the need for com- 
prehensive reporting requirements for the MSRB, and, 
ultimately, recordkeeping requirements. 


Section 3(a)(26) of the Act provides that, for purposes 
of Sections 19(b), 19(c) and 23(b) of the Act, the 
MSRB is a self-regulatory organization. As a self- 
regulatory organization, the MSRB is required to file 
all proposed rule changes with the Commission, and, 
in general, subject those rule changes to the approval 
of the Commission pursuant to Section 19(b). In ad- 
dition, the Commission is given authority, under Sec- 
tion 19(c) of the Act, to abrogate, add to, and delete 
from the rules of any self-regulatory organization, in- 
cluding the MSRB, by following the specific procedures 
set forth in that section. 


The Commission has additional responsibilities vis 

a vis the MSRB under Section 15B of the Act. Under 
Section 15B(c)(8) of the Act, the Commission is auth- 
orized, by order, after notice and opportunity for 
hearing, to remove from office or censure any member 
or employee of the MSRB upon the Commission’s 
finding that the member or employee has willfully vio- 
lated any provision of the Act, the rules and regula- 
tions thereunder, or the rules of the MSRB, or has 
willfully abused his authority. Furthermore, the Com- 
mission has the authority to enforce rules of the 
MSRB, both by means of injunctive relief pursuant 

to Section 21 of the Act and administrative sanction 
(subject to certain exceptions and procedural require- 
ments) pursuant to Section 15B(c) of the Act, and, 
with respect to municipal securities brokers and non- 
bank municipal securities dealers who are not mem- 
bers of a national securities association, the Commis- 
sion is required to conduct examinations and tests re- 
quired by rule of the MSRB. 


Finally, pursuant to Section 23(b) of the Act, the 
Commission is required to include in its annual re- 
port to the Congress certain information concerning 
self-regulatory organizations, including the MSRB. 
The Commission is required under Section 23(b) (2) 
to include in its annual report a summary of its 
oversight activities with respect to the MSRB includ- 
ing a description of any examination conducted as 
part of such activities, any material recommendation 
presented as part of such oversight activities to the 
MSRB for changes in its organization or rules, as well 
as any action by the MSRB in response to any such 
recommendation. In addition, Section 23(b)(4)(B) 
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requires the Commission to include in its annual 
report a statement and analysis of the expenses and 
operations of each self-regulatory orge"ization, in- 
cluding the MSRB, in connection with the perform- 
ance of its responsibilities under the Act. 


in light of the substantial responsibilities which the 
Commission has with respect to the MSRB and rules 
adopted by the MSRB, the Commission believes that 
the MSRB should be required to file with the Com- 
mission annual and supplemental reports and to main- 
tain certain books and records. The Commission there- 
fore proposes new Rules 17a-21 for that rule proposals 
with respect to recordkeeping requirements for the 
MSRB, but is not prepared to propose any such rules 
at the present time. 


3. Broker/Dealer Qualification Rules 27/ 


Both the MSRB and the Commission have rulemaking 
authority with respect to establishing qualifications 
standards for municipal securities professionals. Under 
Section 15B(b)(2)(A) of the Act, the MSRB is re- 
quired to adopt rules which provide that 


no municipal securities broker or municipal 
securities dealer shall effect any transaction 

in, or induce or attempt to induce the pur- 
chase or sale of, any municipal security unless 
such municipal securities broker or municipal 
securities dealer meets such standards of oper- 
ational capacility and such municipal securities 
broker or municipal securities and every na- 
tural person associated with such municipal 
securities broker or municipal securities dealer 
meets such standard of training, experience, 
competence, and such other qualifications as 
the Board finds necessary or appropriate in the 
public interest or for the protection of investors. 


The Commission’s authority in this area is more circum- 
scribed, for although the Commission may adopt rules 
establishing standards of operational capability, training 
experience and competence, Section 15(b)(7) grants 

the Commission such authority with respect only to 
registered brokers and dealers—but not banks or se- 
parately identificable departments or divisions of banks. 
28/ 


The Commission currently has two rules dealing with 
qualifications for brokers and dealers. These two rules 
were adopted by the Commission under old Section 
15(b)(8) and apply only to brokers and dealers regis- 
tered under Section 15 of the Act who are not members 
of a national securities association registered with the 
Commission under Section 15A of the Act (i.e., the 
NASD). Rule 15b8-1 provides that nonmember brokers 
and dealers may not effect over-the-counter transactions 
insecurities unless: (1) each associated person of such 
nonmember broker or dealer who is engaged directly or 
indirectly in securities activities any part of which is in 
(a) sales, (b) trading, (c) research or investment advice, 
(d) advertising, (e) public relations, (f) hiring or recruit- 
ment of salesman, (g) training of salesmen, or (h) under- 
writing, and every associated person who supervises 


others engaged in any of such activities, has successfully 
completed a general securities examination, and (2) 
such nonmember broker or dealer shall have filed with 
the Commission a Form U-4 29/ for each associated 
person engaged directly or indirectly in securities activ- 
ities. Rule 15b8-2 provides that no nonmember broker 
or dealer or associated person of a nonmember broker 
or dealer shall be deemed qualified if, by action of a 
registered national securities association or exchange, 
such nonmember broker or dealer or associated person 
has been and is expelled or suspended from such asso- 
ciation or exchange or has been and is barred or sus- 
pended from being associated with all members of such 
association or exchange for violation of any such asso- 
ciation or exchange rule which prohibits any act or 
transaction constituting conduct inconsistent with just 
and equitable principles of trade. The rule also provides 
for a procedure for reinstatement upon application to 
the Commission. 


The Commission believes that it is appropriate to per- 
mit the MSRB sufficient time to determine which as- 
sociated persons should be required to take examina- 
tions, and what the content of those examinations 
should be, even though the Commission’s explicit auth- 
ority has now been expanded to include qualifications 
for all brokers and dealers. The Commission further be- 
lieves that no harm to the public will occur if qualifica- 
tions for associated persons of municipal securities 
brokers and dealers remain undefined until the MSRB 
has adopted a comprehensive program for all munici- 
pal securities professionals. Between the Commission's 
authority to deny registration and the application of 
the antifraud rules to municipal securities profession- 
als, the Commission believes that the public has ade- 
quate interim protection to permit associated persons 
to submit to a testing program at a later time. 


On the other hand, the Commission is of the view that 
municipal securities professionals (other than banks) 
who are not members of the NASD should be required 
to file Form U-4 for their associated persons. Inasmuch 
as the NASD has the authority to require (and is re- 
quiring) that brokers and dealers applying for member- 
ship in that organization file Form U-4 for their asso- 
ciated persons for the purposes of determining whether 
any such person is subject to a “statutory disqualifica- 
tion,” within the meaning of the Act, the Commission 
believes that SECO brokers and dealers should be sub- 
ject to the same requirement. 


Accordingly, the Commission proposes that Rule 15 
b8-1 be amended to require only that nonmember 
brokers and dealers file Form U-4 on behalf of their 
associated persons who engage in municipal securities 
activities, and keep those forms up-to-date. The Com- 
mission believes that requiring Form U-4 for associated 
persons is necessary to provide information to the 
Commission concerning the identity and background 
of associated persons, and that imposing such a require- 
ment will not in any way interfere with the MSRB’s 
function in establishing qualification standards for 
municipal securities professionals. The Commission 
also proposes that the definition of nonmember for 
durposes of Rule 15b8-1 be amended to include non- 
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bank municipal securities dealers whose business is 
exclusively intrastate and who register pursuant to 
Section 15B of the Act rather than Section 15(b) 
(“intrastate dealers”’). 


The Commission also proposes certain amendments 
to Rule 15b8-2. The amendments would provide, in 
addition to the current disqualification, that a person 
could not be a SECO broker or dealer or associated 
person if suspended or expelled by the NASD for vio- 
lating a rule of the MSRB. In addition, the rule would 
provide that a person would not be disquatified from 
being a SECO broker or dealer solely in municipal se- 
curities if he was disciplined by an exchange or asso- 
ciation for corporate activities, unless the MSRB pro- 
vides otherwise. 30/ The appeal and reinstatement 
provisions of the rule would remain unchanged, so 
that the Commission could remove a disqualification 
under appropriate circumstances. 


in proposing these amendments, the Commission an- 
ticipates that the MSRB will promptly adopt rules 
resolving the question of whether securities profes 
sionals who have been disciplined by, or barred or ex- 
pelled from, an exchange or association for violation 
of rules governing just and equitable principles of 
trade in connection with corporate securities activi- 
ties should be disqualified from acting as a nonmem- 
ber municipal securities broker or municipal securi- 
ties dealer, or from acting as an associated person of 
such a municipal securities broker or dealer (unless 
the Commission removes the disqualification). If the 
MSRB does not promptly adopt such rules, the Com- 
mission believes that it should consider whether the 
proposed rule change should be withdrawn so that a 
person who is disqualified in the corporate area for 
conduct inconsistent with just and equitable prin- 
ciples of trade will be similarly disqualified with re- 
spect to municipal securities activities. 


4. SECO Fees 31/ 
Rules 15b9-1 and 15b9-2 under the Act provides for 
the payment of fees and assessments by SECO brokers 


and dealers. Such fees are currently as follows: 


1. Initial Filing 


a. Form BD No Charge 
b. Form SECO-5 $500 
c. Form U-4 $50/associated person 


2. Annual Assessment 


Form SECO-4-75 
a. Firm $250 
b. Associated 
Persons $15/associated person 


The Commission believes that newly registered muni- 
cipal securities brokers and dealers (other than banks 
and their departments or divisions) who do not be- 
come members of the NASD should pay the existing 
SECO fees. Despite the fact that the MSRB is entitled 
to levy assessments on municipal securities brokers 
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and dealers to cover the costs of operating and adminis- 
tering the MSRB, 32/ the Commission will have the 
same enforcement and inspection responsibilities with 
respect to SECO municipal securities brokers and deal- 
ers as it currently has with respect to other SECO brok- 
ers and dealers. Moreover, applying SECO fees and 
assessments will discourage municipal securities brokers 
and dealers from choosing to be associated with the 
SECO program rather than with the NASD solely on 
the basis of fees, since the NASD plans to assess its 
municipal members in the same manner as other NASD 
members. 


In this regard, the Commission notes that while the 
initial SECO fee is identical to the initial NASD fee, 
i.e., $500 per firm, the annual assessment for SECO 

is computed on a per capita basis, while the NASD 
assessment is computed as a percentage of income. 
The Commission is currently considering whether to 
propose that the basis for computing the SECO assess- 
ment should be changed to a percentage of income to 
more closely parallel the NASD assessments. Munici- 
pal securities brokers and dealers may wish to take this 
fact into account in determining whether or not to join 
the NASD. 


5. SECO Rules 33/ 


Nonmember brokers and dealers are subject to the 
so-called “SECO program” of the Commission adopted 
pursuant to Sections 15(b){8), (9), and (10) of the Act. 
34/ Enacted in 1964 as amendments to the Act, these 
provisions empowered the Commission to establish for 
such nonmember broker-dealers and their associated 
persons supplementary regulatory ptocedures and rules 
comparable to those adopted by the NASD for its mem- 
bers and their associated persons. In various rules 
adopted under these statutory provisions, the Commis- 
sion has set up specific procedures and norms of con- 
duct closely paralleling those of the NASD in areas 
such as qualifications of associated persons of broker- 
dealers (including written examinations), fees and 
assessments, standards for supervision of securities 
employees, discretionary accounts and suitability of 
recommendations. 


Section 15A(f) of the Act, as redesignated by the 1975 
Amendments, provides that Section 15A, dealing with 
the authority of the NASD, is inapplicable to transac- 
tions by a broker or dealer in any “exempted security,” 
and, since municipal securities continue to be “‘ex- 
empted securities” for certain purposes under Section 
15A, including Section 15A(b)(6), the NASD has no 
power to adopt rules prescribing just and equitable 
principles of trade for municipal securities profession- 
als or to discipline members for violation of existing 
NASD rules regarding just and equitable principles of 
trade in connection with municipal securities transac- 
tions. Until the MSRB acts pursuant to its authority 
under Section 15B(b)(2)(C) to enact rules applicable 
to all municipal securities professionals, both munici- 
pal securities brokers and dealers which are members 
of the NASD, and municipal securities dealers which 
are banks or departments or divisions thereof, will, 
not be subject to any specific rules dealing with just 





















and equitable principles of trade. In light of these facts, 
the Commission believes that its existing SECO rules 
should be suspended for persons who are required to 
register as brokers and dealers solely by reason of act- 
ing as municipal securities brokers or municipal securi- 
ties dealers. 


Rules which would be affected by this proposal would 
be Rule 15b10-1, which defines the terms ““nonmember 
broker or dealer,’ “associated person,” and “complaint;” 
Rule 15b10-2, which requires nonmember brokers and 
dealers to observe high standards of commercial honor 
and just and equitable principles of trade; Rule 15b10-3 
which prohibits unsuitable recommendations; Rule 
15b10-4, which requires that nonmember brokers and 
dealers exercise diligent supervision over associated per- 
sons; Rule 15b10-5, regulating the use of discretionary 
accounts; Rule 15b10-6, which requires certain records 
be maintained with respect to customers; Rule 15b10-7, 
which provides an exception for brokers and dealers 
who have no customer accounts and have gross income 
from over-the-counter activities not greater than $1,000; 
Rule 15b10-8 and 15b10-9, which regulate the offering 
of securities of nonmember brokers or dealers, including 
the conditions under which such brokers or dealers may 
underwrite their own securities or the securities of an 
affiliate; Rule 15b10-10, which prohibits favoring or 
disfavoring the distribution of shares of open-end in- 
vestment companies on the basis of brokerage commis- 
sions received from any source; and Rule 15b10-11, 
which requires fidelity bonds. In any event, should the 
!MSRB not promptly meet its obligation to draft such 
rules, or should such rules not provide adequate protec- 
tions for customers, the Commission will reconsider 
whether its SECO rules should be reinstituted for per- 
sons required to register as brokers or dealers solely 
by reason of acting as municipal securities brokers or 
municipal securities dealers. 


6. Broker/Dealer Registration Rules 


On October 15, 1975, the Commission adopted Rules 
15Ba2-1, 15Ba2-2, and Form MSD, governing the re- 
gistration of municipal securities dealers under Section 
15B(a) of the Act. 35/ At that time the Commission 
did not consider rules governing the registration of 
successors to a registered municipal securities dealer, 
the registration of a fiduciary appointed to continue 
the business of such a registered municipal securities 
dealer, or the withdrawal from registration of a mun- 
icipal securities dealer. 


The Commission believes rules governing these situa- 
tions should be adopted as soon as possible. According- 
ly, the Commission proposes to adopt new rules under 
Section 15B of the Act to provide for: (1) the regis- 
tration of a successor to a registered municipal securi- 
ties dealer (Rule 15Ba2-4), (2) the registration of fidu- 
ciaries (Rule 15Ba2-5), (3) the adoption by a successor 
of an application filed by a predecessor municipal se- 
curities dealer (Rule 15Ba2-6), and (4) withdrawal of 
|fegistration of a municipal securities dealer (Rule 15Bc 
31). These rules, which would be adopted pursuant 

to Sections 15B(a)(2) and 15B(c)(3) of the Act, are 
patterned after, and are virtually identical to, existing 


Rules 15b1-3, 15b1-4, 15b2-1 and 15b6-1, governing 
brokers and dealers registered pursuant to Section 15(b) 
of the Act. The only significant differences are as 
follows: (i) Rule 15Ba2-4 provides that the registration 
of a predecessor shall remain in effect for 75 days after 
such succession, compared to 60 days under existing 
Rule 15b1-3; 36/and (ii) Rule 15Bc3-1 does not pro- 
vide, as does Rule 15b6-1, that a withdrawal from re- 
gistration which is otherwise effective shall not be- 
come effective for an additional six months for pur- 
poses of the Securities Investor Protection Act of 

1970. Since municipal securities dealers registered 
under Section 15B(a) of the Act (i.e., banks and their 
departments and divisions and intrastate dealers) are 
not subject to SIPC, there appears to be no need to 
provide any additional time period. 


Neither the proposed rules for succession under Sec- 
tion 15B nor the Commission's existing succession 
rules under Section 15(b) provide procedures for the 
succession of a broker or dealer registered under Sec- 
tion 15(b) by a municipal securities dealer required 
to register under Section 15B, or the succession of a 
municipal securities dealer registered pursuant to 
Section 15B by a broker or dealer required to register 
under section 15(b). The Commission believes that 
successions of this type will be infrequent, and can be 
handled on a case-by-case basis through the Commis- 
sion’s authority under Sections 15(a)(2) and 15B(a)(4) 
to grant exemptions from the public interest, the pro- 
tection of investors, and, in the case of exemptions 
under Section 15B(a)(4), the purposes of Section 15B 
of the Act. 


7. Rule 23a-1(T) 


In view of the fact that municipal securities profession- 
als will, absent Commission action, become subject to 
Commission regulation on December 1, 1975, the 
Commission has determined to adopt temporary Rule 
23a-1(T), effective December 1, 1975, pursuant to the 
summary rulemaking provisions of the Administrative 
Procedure Act. Rule 23a-1(T) suspends, until March 1, 
1976, the operation of certain Commission rules, in 
whole or in part, in order to prevent the application of 
those rules to the activities of certain municipal securi- 
ties professionals pending consideration of the amend- 
ments proposed to existing Commission rules. 


Rule 23a-1(T) will, with one exception, preserve the 
Status quo with respect to municipal securities regula- 
tion until March 1, 1976. By that time, the Commission 
expects to analyze public comments on the proposed 
rules and to take final action thereon. 


The only area in which the Commission has determined 
that the current regulatory pattern should not continue 
unchanged until March 1, 1976 is that of confirma- 
tions. For the reasons discussed supra, the Commission 
believes that a temporary exemption should be provid- 
ed for municipal securities brokers from the require- 
ment in Rule 15c1-4 that a broker, when acting as 
broker for a customer or for a customer and some 
other person disclose either the name of the person 
from whom the security was purchased or to whom it 
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was sold or the fact that such information will be fur- 
nished upon request. However, upon the expiration of 
the temporary rule on March 1, 1975, municipal secur- 
ities brokers will be required to comply with all of the 
provisions of Rule 15c1-4. 


The Securities and Exchange Commission hereby adopts 
Temporary Rule 23a-1(T), effective December 1, 1975, 
pursuant to its authority under the Securities Exchange 
Act of 1934, and particularly Sections 2, 3, 10, 15, 15B, 
and 23 thereof. The Commission finds, in accordance 
with the Administrative Procedure Act (5 U.S.C. 553(b) 
(3)(B)), that temporary Rule 23a-1(T) will relieve mun- 
icipal securities brokers and dealers from requirements 
that would otherwise be applied to them in a possibly 
inappropriate manner, that notice and public procedure 
are therefore unnecessary as a prerequisite to the adop- 
tion of that Rule, and that the Rule should be adopted, 
effective on the above date, in accordance with the Ad- 
ministrative Procedure Act (5 U.S.C. 553(d)(3)), in order 
to permit municipal securities brokers and dealers to 
comment on the proposed rules discussed herein in an 
orderly and timely manner and to afford the Commis- 
sion adequate time to review such comments :and the 
proposed regulatory pattern carefully and completely, 
consistent with the public interest and the protection 

of investors, without risking the imposition of complex 
rules in an unfair way to persons newly subject to the 
Act. The Commission further finds that temporary 

Rule 23a-1(T) will not impose any burden on compe- 
tition. The text of the temporary rule is as follows: 


Rule 23a-1(T). Temporary exemption for certain 
municipal securities brokers and municipal securities 
dealers. 


(a) The following rules of the Commission shall not 
apply to any person who is required to register as a 

broker or dealer solely by reason of acting as a muni- 
cipal securities broker or municipal securities dealer: 


Rules 15b10-1 15b10-7 
15b10-2 15b10-8 
15b10-3 15b10-9 
15b10-4 15b10-10 
15b10-5 15b10-11 
15b10-6 


(b) The following rules of the Commission shall not 
apply to any person who is required to register as a 
broker or dealer solely by reason of acting as a mun- 
icipal securities broker or municipal securities dealer, 
or to any other broker or dealer insofar as such 
broker or dealer acts as a municipal securities broker 
or municipal securities dealer: 


Rules 15b8-1 
15b8-2 


(c) For purposes of the following rules, the term 
“security” or “securities” shall not include and 
“municipal security” as defined in Section 3(a)(29) 
of the Act: 
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Rules 15c2-4 
15c2-5 
15c2-7 
15c2-11 


(d) Rule 15c1-4 shall not applv to any person acting 

as a municipal securities broker insofar as it requires 
that a broker, when acting as a broker for a customer 
or for a customer and some other person, disclose either 
the name of the person from whom the security was 
purchased or to whom it was sold for such customer or 
the fact that such information will be furnished upon 
the request of such customer. 


(e) This temporary rule shall expire on March 1, 1976. 


oo 2B 2 


The Securities and Exchange Commission hereby pro- 
poses certain rule changes regarding the regulation of 
municipal securities professionals and transactions in 
municipal securities pursuant to its authority under 
the Securities Exchange Act of 1934, and particularly 
Sections 2, 3, 10, 15, 15B, and 23 thereof. The texts 
of the proposed rule changes are as follows (additions 
are italicized; deletions are [bracketed] ). 


Rule 10b-3 is amended to read as follows: 


Rule 10b-3. Employment of Manipulative and Deceptive 
Devices 


It shall be unlawful for any broker, [or] dealer or 
municipal securities dealer directly or indirectly, 

by the use of any means or instrumentality of inter- 
state commerce, or of the mails, or of any facility 

of any national securities exchange, to use or employ, 
in connection with the purchase or sale of any secur- 
ity otherwise than on a national securities exchange, 
any act, practice, or course of business defined by 
the Commission to be included within the term ‘’man- 
ipulative, deceptive, or other fraudulent device or 
contrivance,” as such term is used in section 15(c)(1) 
of the Act. 


Rule 10b-16 is amended to read as follows: 


Rule 10b-16. Disclosure of Credit Terms in Margin 
Transactions 


(a) It shall be unlawful for any broker, [or] dealer 
or municipal securities dealer to extend credit, 
directly or indirectly, to any customer in connec- 
tion with any securities transaction unless such 
broker, [or] dealer or municipal securities dealer 
has established procedures to assure that each cus- 
tomer 


(1) is given or sent at the time of opening the 
account, a written statement or statements disclosing 
(i) the conditions under which an interest charge will 
be imposed; (ii) the annual rate or rates of interest 
that can be imposed; (iii) the method of computing 








—— 








interest; (iv) if rates of interest are subject to change 
without prior notice, the specific conditions under 
which they can be changed; (v) the method of de- 
termining the debit balance or balances on which in- 
terest is to be charged and whether credit is to be 
given for credit balances in cash accounts; (vi) what 
other charges resulting from the extension of credit, 
if any, will be made and under what conditions; and 
(vii) the nature of any interest or lien retained by 

the broker, [or] dealer or municipal securities dealer 
in the security or other property held as collateral 

and the conditions under which additional collateral 
can be required: Provided, however, That the require- 
ments of this paragraph (a)(1) will be met in any case 
where the account is opened by telephone if the in- 
formation required to be disclosed is orally communi- 
cated to the customer at that time and the required 
written statement or;statements are sent to the cus- 
tomer immediately thereafter: And provided, fur- 
ther, That in the case of customers to whom credit 

is already being extended on the effective date of 

this rule, the written statement or statements requir- 
ed hereunder must be given or sent to said customers 
within 90 days after the effective date of this rule; 
and 


(2) is given or sent a written statement or statements, 
at least quarterly, for each account in which credit 

was extended, disclosing (i) the balance at the begin- 
ning of the period; the date, amount and a brief de- 
scription of each debit and credit entered during such 
period; the closing balance; and, if interest is charged 
for a period different from the period voered by the 
statement, the balance as of the last day of the inter- 

est period; (ii) the total interest charge for the period 
during which interest is charged (or if interest is charged 
separately for separate accounts, the total interest charge 
for each such account), itemized to show the dates on 
which the interest period began and ended; the annual 
rate or rates of interest charged and the interest charge 
for each such different annual rate of interest; and 
either each different debit balance on which an inter- 
est calculation was based or the average debit balance 
for the interest period, except that if an average debit 
balance is used, a separate average debit balance must 
be disclosed for each interest rate applied; and (iii) all 
other charges resulting from the extension of credit in 
that account: resulting from the extension of credit 

in that account: Provided, however, That if the inter- 
est charge disclosed on a statement is for a period dif- 
ferent from the period covered by the statement, there 
must be printed on the statement appropriate language 
to the effect that it should be retained for use in con- 
junction with the next statement containing the remain- 
der of the required information: And provided further, 
That in the case of “equity funding programs” regis- 
tered under the Securities Act of 1933, the require- 
ments of this paragraph (a)(2) will be met if the broker 
or dealer furnishes to the customer, within 1 month 
after each extension of credit, a written statement or 
statements containing the information required to be 
disclosed under this paragraph (a)(2). 


(b) It shall be unlawful for any broker, [or] dealer 
or municipal securities dealer to make any changes in 


the terms and conditions under which credit charges 
will be made (as described in the initial statement 
made under paragraph (a) of this rule), unless the 
customer shall have been given not less than thirty 
(30) days written notice of such changes, except that 
no such prior notice shall be necessary where such 
changes are required by law: Provided, however, That 
if any change for which prior notice would otherwise 
be required under this paragraph results in a lower in- 
terest charge to the customer than would have been 
imposed before the change, notice of such change 
may be given within a reasonable time after the effec- 
tive date of the change. 


Rule 15b1-3 is amended to read as follows: 


Rule 15b1-3. Registration of successor to registered 
broker or dealer 


(a) In the event that a broker or dealer succeeds to 
and continues the business of another registered broker 
or dealer, the registration of the predecessor shall be 
deemed to remain effective as the registration of the 
successor for a period of [60] 75 days after such suc- 
cession provided that an application for registration 

on Form BD is filed by such successor within 30 days 
after such succession. 


(b) [No change] 


Rule 15b8-1 is amended to read as follows: 


Rule 15b8-1. Qualifications and fees relating to brokers 
and dealers who are not members of a national securi- 
ties association. 


(a) [No change] 
(b) [No change] 
(c) For purposes of this rule: 


(1) The term “nonmember broker or dealer’’ shall 
mean any broker or dealer, including a sole proprie- 
tor, registered under Section 15 or Section 15B of 
the Act; who is not a member of a national securities 
association registered with the Commission under 
Section 15A of the Act. 


(2) [No change] 


(d)(1) Except as hereinafter provided, the provisions 
of Rule 15b8-1 shall not apply to any person who is 
required to régister as a broker or dealer solely by 
reason of actiny as a municipal securities broker or 
municipal securities dealer, or to any broker or dealer 
insofar as such broker or dealer acts as a municipal se- 
curities broker or municipal securities dealer. 


(2) No nonmember broker or dealer who is required 
to register as a broker or dealer solely by reason of 
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acting as a municipal securities broker or municipal 
securities dealer, and no other nonmember broker 
or dealer, insofar as such broker or dealer acts as a 
municipal securities broker or municipal securities 
dealer, shall effect any transaction in, or induce the 
purchase or sale of, any municipal security unless 
such nonmember broker or dealer meets all the fol- 
lowing conditions: 


(i) Such a nonmember broker or dealer shall have 
filed with the Commission a Form U-4 with respect 
to each associated person engaged directly or in- 
directly in municipal securities activies, before such 
person engages in any such activities on behalf of 
such nonmember broker or dealer; 


(ii) Such nonmember broker or dealer shall file 
promptly, in writing, information making accurate 
or complete a Form U-4 on behalf of any associated 
person whenever the information filed previously on 
behalf of such associated person is or becomes in- 
accurate or incomplete for any reason. This informa- 
tion may be in letter form and must be signed by a 
principal officer, partner, sole proprietor managing 
agent, or any person occupying a similar status or 
performing similar functions. 


(iii) Such nonmember broker or dealer shall have filed 
with the Commission on or before July 31 of each 
year a list of associated persons with respect to whom 
Form U-4 has been filed with the Commission and 
who have ceased to be associated persons during the 
preceding year ending June 30. 


* #*# # 


Rule 15b8-2 is amended to read as follows: 


Rule 15b8-2. Disqualification of nonmember brokers 
and dealers and their associated person—association or 
exchange disciplinary actions 


(a) No nonmember broker or dealer or associated 
person of a nonmember broker or dealer shall be deemed 
qualified pursuant to section 15(b)(7) of the Act, if, 

by action of a registered national securities associated 
or exchange, such nonmember broker or dealer or as- 
sociated person has been and is expelled or suspended 
from such association or exchange or has been and is 
barred or suspended from being associated with all 
members of such association or exchange for violation 
of any such association or exchange rule or rule of the 
Municipal Securities Rulemaking Board which prohibits 
any act or transaction constituting conduct inconsis- 
tent with just and equitable principles of trade or re- 
quires any act the omission of which constitutes con- 
duct inconsistent with just and equitable principles 

of trade. 


(b) Upon written application with respect to any per- 
son deemed unqualified to engage in securities activi- 
ties pursuant to paragraph (a) of this Rule, the Com- 
mission may, if it finds it appropriate in the public 
interest and for the protection of investors and to carry 
out the purposes of section 15(b)((8)) (7), after notice 
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and opportunity for hearing and subject to such terms 
and conditions as it may determine to be necessary or 
desirable, find that notwithstanding such association 
or exchange action such person may engage in securi- 
ties activities pursuant to such section. The receipt by 
the Commission of such application shall operate as a 
stay of the disqualification provisions of paragraph 

(a) of this section pending the Commission’s determin- 
ation with respect to the merits of the application. Such 
application should ordinarily be made by the prospec- 
tive employer of such person. 


(c) [No change] 
(d) [No change] 
(e) [No change] 
(f) For purposes of this rule: 


(1) The term “‘nonmember broker or dealer” shall 
mean any broker or dealer, including a sole pro- 
prietor, registered under Section 15 or Section 15B 
of the Act, who is not a member of a national se- 
curities association registered with the Commission 
under Section 15A of the Act. 


(2) [No change] 


(g) Notwithstanding paragraph (a) of this rule, no 
nonmember broker or dealer or associated person 
of a nonmember broker or dealer shall be deemed 
unqualified to engage in the. business of peing a 
municipal securities broker or municipal securities 
dealer solely by reason of having been or being ex- 
pelled or suspended from a national securities ex- 
change or securities association or of having been 
or being barred or suspended from being associated 
with all members of any such exchange or associa- 
tion, for violation of any exchange or association 
rule referred to in paragraph (a), unless a rule of the 
Municipal Securities Rulemaking Board provides 
otherwise. 


Rule 15b9-1 is amended to read as follows: 

Rule 15b9-1. Initial fees for registered brokers or 
dealers not mémbers of a registered national securi- 
ties association and their associated persons. 

(a) [No change] 

(b) [No change] 

(c) [No change] 

(d) [No change] 

(e) For purposes of this rule: 

(i) The term “nonmember broker or dealer” shall 


mean any broker or dealer, including a sole pro- 
prietor, registered under Section 15 or Section 15B 













































of the Act, who is not a member of a national securities [or] dealer or municipal securities dealer, 

association registered with the Commission under Sec- 

tion 15A of the Act. (b) The term “‘the completion of the transaction” 
means: 


(1) In the case of a customer who purchases a se- 


Rule 15b9-2 is amended to read as follows: curity through or from a broker, [or] dealer or mun- 
icipal securities dealer, except as provided in subpara- 

Rule 15b9-2. Annual fees for registered brokers and graph (2) of this paragraph, the time when such cus- 

dealers not members of a registered national securities tomer pays the broker, [or] dealer or municipal se- 

association. curities dealer any part of the purchase price, or, if 
payment if effected by a bookkeeping entry, the 

(a) [No change] time when such bookkeeping entry is made by the 
broker, [or] dealer or municipal securities dealer 

(b) [No change] for any part of the purchase price; 

(c) [No change] (2) In the case of a customer who purchases a se- 
curity through or from.a broker, [or] dealer or 

(d) [No change] municipal securities dealer and who makes payment 
therefore prior to the time when payment is request- 

(e) [No change] ed or notification is given that payment is due, the 
time when such broker, [or] dealer or municipal 

(f) [No change] securities dealer delivers the security to or into the 


account of such customer; 
(g) Definitions. For the purpose of this rule: 
(3) In the case of a customer who sells a security 


(1) [No change] through or to a broker, [or] dealer or municipal 
securities dealer except as provided in subparagraph 
(2) The term “‘nonmember broker or dealer” shall (4) of this paragraph, if the security is not in the 
mean any broker or dealer, including a sole proprie- custody of the broker, [or] dealer or municipal 
" tor, registered under Section 15 or Section 15B of securities dealer at the time of sale, the time when 
{ the Act, who is not a member of a national securities the security is delivered to the broker, [or] dealer 
association registered with the Commission under or municipal securities dealer, and if the security 
Section 15A of the Act. is in the custody of the broker, [or] dealer or 
municipal securities dealer at the time of sale, the 
(3) [No change] time when the broker, [or] dealer or municipal 


securities dealer transfers the security from the 





» A Pn, account of such customer; 
Rule 15b10-12. Exemption for certain municipal (4) In the case of a customer who sells a security 
securities brokers and municipal securities dealers. trhough or to a broker, [or] dealer or municipal 
securities deaier and who delivers such security to 
The following rules of the Commission adopted such broker, [or] dealer or municipal securities 
pursuant to Section 15(b) of the Act shall not apply dealer makes payment to or into the account of 
to any person who is required to register as a broker such customer. 
or dealer solely by reason of acting as a municipal 
securities broker or municipal securities dealer: tier t 
Rule 15b10-1 15b10-7 Rule 15c1-3 is amended to read as follows: 
15b10-2 15b10-8 
15b10-3 15b10-9 Rule 15c1-3. Misrepresentation by broker, [and] 
15b10-4 15b10-10 dealers and municipal securities dealers as to regis- 
15b10-5 15b10-11 tration. 
15b10-6 
The term “manipulative, deceptive, or other frau- 
i dulent device or contrivance,” as used in section 
15(c)(1) fo the act, is hereby defined to include 
Rule 15c1-1 is amended to read as follows: any representation by a broker or dealer that the 
registration of a broker or dealer, pursuant to 
Rule 15c1-1. Definitions. section 15(b) of the Act, or the registration of a 
municipal securities dealer pursuant to section 
As used in any rule adopted pursuant to section 15(c) 15B(a) of the Act, or the failure of the Commis- 
(1) of the Act: sion to deny or revoke such registration, indicates 
in any way that the Commission has passed upon 
(a) The term “customer” shall not include a broker, or approved the financial standing, business, or 
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conduct of such registered broker, [or] dealer or 
municipal securities dealer or the merits of any se- 
curity or any transaction or transactions therein. 


Rule 15c1-4 is amended to read as follows: 
Rule 15c1-4. Confirmation of transactions. 


(a) The term “manipulative, deceptive, or other frau- 
dulent device or contrivance,” as used in section 15 
(c)(1) of the Act is hereby defined to include any act 
of any broker, [or] dealer or municipal securities 
dealer designed to effect with or for the account of a 
customer any transaction in, or to induce the purchase 
or sale by such customer of any security (other than 
U. S. Tax Savings Notes, U. S. Defense Savings Stamps, 
or U. S. Defense Savings Bonds, Series E, F, and G) 
unless such broker, [or] dealer or municipal securities 
dealer at or before the completion of each such trans- 
action, gives or sends to such customer written notifi- 
cation disclosing (1) whether he is acting as a broker 
for such customer, as a dealer or municipal securities 
dealer for his own account, as a broker for some other 
person, or as a broker for both such customer and 
some other person; (2) in any case in which he is act- 
ing as a broker for such customer or for such customer 
and some other person, either the name of the person 
from whom the security was purchased or to whom it 
was sold for such customer and the date and time when 
such transaction took place of the fact that such in- 
formation will be furnished ppon the request of such 
customer, and the source and amount of any commis- 
sion or other remuneration received or to be received 
by him in connection with the transaction. 


(b) [No change] 


Rule 15c1-5 is amended to read as follows: 
Rule 15c1-5. Disclosure of control. 


The term “manipulative, deceptive, or other fraudulent 
device or contrivance”, as used in Section 15(c)(1) of 
the Act, is hereby defined to include any act of any 
broker, [or] dealer or municipal securities dealer con- 
trolled by controlling, or under common control with, 
the issuer of any security, designed to effect with or 
for the account of a customer any transaction in, or 
to induce the purchase or sale by such customer of, 
such security unless such broker, [or] dealer or mun- 
icipal securities dealer, before entering into any con- 
tract with or for such customer for the purchase or © 
sale of such security, discloses to such customer the 
existence of such control, and unless such disclosure, 
if not made in writing, is supplemented by the giving 
or sending of written disclosure at or before the com- 
pletion of the transaction. 


Rule 15c1-6 is amended to read as follows: 





554/SEC DOCKET 





Rule 15c1-6. Disclosure of interest in distribution. 


The term “manipulative, deceptive, or other fraudu- 
lent device or contrivance,” as used in Section 15 
(c)(1) of the Act, is hereby defined to include any 
act of any broker who is acting for a customer or for 
both such customer and some other person, or of 
any dealer or municipal securities dealer who receives 
or has promise of receiving a fee from a customer for 
advising such customer with respect to securities, de- 
signed to effect with or for the account of such cus- 
tomer any transaction in, or to induce the purchase or 
sale by such customer of, any security in the primary 
or secondary distribution of which such broker, [or] 
dealer or municipal securities dealer is participating 
or is otherwise financially interested unless such 
broker, [or] dealer or municipal securities dealer, at 
or before the completion of each such transaction 
gives or sends.to such customer written notification 
of the existence of such participation or interest. 


* * # 


Rule 15c1-7 is amended to read as follows: 
Rule 15c1-7. Discretionary accounts. 


(a) The term “manipulative, deceptive, or other fraudu- 
lent device or contrivance’, as used in Section 15(c) of 
the Act, is hereby defined to include any act of any 
broker, [or] dealer or municipal securities dealer de- 
signed to effect with or for any customer's account in 
respect to which such broker, [or] dealer or munici- 
pal securities dealer or his agent or employee is vest- 
ed with any discretionary power any transactions of 
purchase or Sale which are excessive in size or fre- 
quency in view of the financial resources and char- 
acter of such account. 


(b) The term “manipulative, deceptive, or other 
fraudulent device or contrivance”, as used in Section 
15(c)(1) of the Act, is hereby defined to include any 
act of any broker, [or] dealer or municipal securities 
dealer designed to effect with or for any customer's 
account in respect to which such broker, [or] dealer 
or municipal securities dealer or his agent or employee 
is vested with any discretionary power any transaction 
of purchase or sale unless immediately after effecting 
such transaction such broker, [or] dealer or munici- 
pal securities dealer makes a record of such transac- 
tion which record includes the name of such customer, 
the name, amount and price of the security, and the 
date and time when such transaction took place. 


a 


Rule 15c1-8 is amended to read as follows: 
Rule 15c1-8. Sales at the market. 


The term “manipulative, deceptive, or other fraudulent 
device or contrivance,” as used in Section 15(c)(1) of 
the Act, is hereby defined to include any representa- 
tion made to a customer by a broker, [or] dealer or 
municipal securities dealer who is participating or 




















otherwise financially interested in the primary or second- 
ary distribution of any security which is not admitted to 
trading on a national securities exchange that such secur- 
ity is being offered to such customer “at the market” or 
at a price related to the market price unless such broker, 
[or] dealer or municipal securities dealer knows or has 
reasonable grounds to believe that a market for such 
security exists other than that made, created, or con- 
trolled by him, or by any person for whom he is acting 
or with whom he is associated in such distribution, or 

by any person controlled by, controlling or under com- 
mon control with him. 


Rule 15c2-4 is amended to read as follows: 


Rule 15c2-4. Transmission or maintenance of payments 
received in connection with underwritings. 


It shall constitute a ““fraudulent, deceptive or manipula- 
tive act or practice” as used in Section 15(c)(2) of the 
Act, for any broker, [or] dealer or municipal securities 
dealer participating in any distribution of securities, 
other than a firm-commitment underwriting, to accept 
any part of the sale price of any security being distri- 
buted unless: 


(a) The money or other consideration received is 
promptly transmitted to the persons entitled thereto; 
or 


(b) If the distribution is being made on an “‘all-or- 
none” basis, or on any other basis which contemplates 
that payment is not to be made to the person on whose 
behalf the distribution is being made until some further 
event or contingency occurs, (1) the money or other 
consideration received is promptly deposited in a 
separate bank account, as agent or trustee for the per- 
sons who have the beneficial interests therein, until 

the appropriate even or contingency has occurred, and 
then the funds are promptly transmitted or returned 

to the persons entitled thereto, or (2) all such funds 

are promptly transmitted to a bank which has agreed 

in writing to hold all such funds in escrow for the per- 
son who have the beneficial interests therein and to 
transmit or return such funds directly to the persons 
entitled thereto when the appropriate event or con- 
tingency has occurred. 


Rule 15c2-5 is amended to read as follows: 


Rule 15c2-5. Disclosure and other requirements when 
extending or arranging credit in certain transaction. 


(a) [No change] 
(1) [No change] 
(2) [No change] 
(b) [No change] 


(c) Subparagraph (2) of paragraph (a) of this rule 
shall not apply to any offer to extend credit or 
arrange any loan, in connection with any offer or 
sale, or attempt to induce the purchase, of any 
municipal security as defined in Section 3(a)(29) 
of the Act. 


Rule 15c2-7 is amended to read as follows: 
Rule 15c2-7. Identification of quotations. 


(a) It shall constitute an attempt to induce the pur- 
chase or sale of a security by making a “fictitious quo- 
tation” with in the meaning of section 15(c)(2) of 

the Act, for any broker, [or] dealer or municipal 
securities dealer to furnish or submit, directly or in- 
directly, any quotation for a security to an inter- 
dealer-quotation-system unless: 


(1) The inter-dealer-quotation-system is informed, 
if such is the case, that the quotation is furnished 
or submitted; 


(i) By a correspondent broker, [or] dealer or mun- 
icipal securities dealer for the account or in behalf 
of another broker, [or] dealer municipal securities 
dealer, and if so, the identity of such other broker, 
[or] dealer or municipal securities dealer; and/or 


(ii) In furtherance of one or more other arrange- 
ments (including a joint account, guarantee of profit, 
guarantee against loss, commission, markup, mark- 
down, indication of interest and accommodation 
arrangement) between or among brokers, [or] deal- 
ers or municipal securities dealers, and if so, the 
identity of each broker, [or] dealer or municipal 
securities dealer participating in any such arrange- 
ment or arrangements: Provided, however, that 
the provisions of this subparagraph shall not apply 
if only one of the brokers, [or] dealers or munici- 
pal securities dealers participating in any such 
arrangement or arrangements furnishes or submits 
a quotation with respect to the security to an inter- 
dealer-quotation-system. 


(2) The inter-dealer-quotation-system to which the 
quotation is furnished or submitted makes it a 
general practice to disclose with each published 
quotation, by appropriate symbol or otherwise, the 
category or categories (subparagraph (1)(i) and/or 
(ii) of this paragraph) in furtherance of which the 
quotation is submitted, and the identities of all 
other brokers, [or] dealers or municipal securities 
dealers referred to in subparagraph (1) of this para- 
graph where such information is supplied to the 
inter-dealer-quotation-system under the provisions 
of subparagragh (1) of this paragraph. 


(b) It shall constitute an attempt to induce the 

purchase or sale of a security by making a “ficti- 
tious quotation,” within the meaning of section 
15(c)(2) of the Act, for a broker, [or] dealer 
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or municipal securities dealer to enter into any correspon- 


dent or other arrangement (including a joint account, 
guarantee of profit, guarantee against loss, commission, 
markup, markdown, indication of interest and accom- 
modation arrangement) in furtherance of which two 

or more brokers, [or] dealers or municipal securities 
dealers furnish or submit quotations with respect to a 
particular security unless such broker, [or] dealer or 
municipal securities dealer furnishing or submitting 
such quotations of the existence of such correspondent 
and other arrangements, and the identity of the parties 
thereto. 


(c) For purposes of this section: 


(1) The term “inter-dealer-quotation-system: shall 


mean any system of general circulation to brokers, [and] 


dealers and/or municipal securities dealers which regu- 
larly disseminates quotations of identified brokers, [or] 
dealers or municipal securities dealers but shall not in- 
clude a quotation sheet prepared and distributed by a 
broker, [or] dealer or municipal securities dealer in the 
regular course of his business and containing only quo- 
tations of such broker, [or] dealer or municipal securi- 
ties dealer. 


(2) The term “quotation” shall mean any bid or offer, 
or any indication of interest (such as OW or BW) in any 
bid or offer. 


(3) The term “correspondent” shall mean a broker, 
[or] dealer or municipal securities dealer who has a 
direct line of communication to another broker, [or] 
dealer or municipal securities dealer \ocated in a differ- 
ent city or geographic area. 


* 2 # 


Rule 15c2-11 is amended by adding at the end of para- 
graph (f) thereof the following: 


(4) The publication or submission of a quotation 
respecting a municipal security as defined in section 
3(a)(29) of the Act. 


The Securities and Exchange Commission hereby pro- 
poses certain new rules regarding the regulation of 
municipal securities professionals and transactions in 
municipal securities pursuant to its authority under 
the Securities Exchange Act of 1934, and particular- 
ly Sections 2, 3, 10, 15, 15B, 17 and 23 thereof. The 
texts of the proposed rules are as follows: 


Rule 15Ba2-4. Registration of successor to registered 
municipal securities deater:. 


In the event that a municipal securities dealer succeeds 
to and continues the business of another registered 
municipal securities dealer the registration of the pre- 
decessor shall be deemed to remain effective as the 
registration of the successor for a period of 75 days 
after such succession, provided that an application for 
registration on Form MSD, in the case of a municipal 
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securities dealer which is a bank or a separately identi- 
fiable department or division of a bank, or Form BD, 

in the case of any other municipal securities dealer, is 
filed by such successor within 30 days after such suc- 

cession. 


Rule 15Ba2-5. Registration of fiduciaries. 


The registration of a municipal securities dealer shall 
be deemed to be the registration of any executor, ad- 
ministrator, guardian, conservator, assignee for the 
benefit of creditors, receiver, trustee in insoivency or 
bankruptcy, or other fiduciary, appointed or quaili- 
fied by order, judgment, or decree of a court of com- 
petent jurisdiction to continue the business of such 
registered municipal securities dealer; provided, that 
such fiduciary files with the Commission, within 30 
days after entering upon the performance of his 
duties, a statement setting forth as to such fiduciary 
substantially the information required by Form MSD, 
if the municipal securities dealer is 2 bank or a separate- 
ly identificable department of a bank, or Form BD, if 
the municipal securities dealer is other than a bank or 
a separately identifiable department or division ot a 
bank. 


Rule 15B2a-6. Adoption of application filed by pre- 
decessor. 


Registration of a municipal securities dealer pursuant 
to an applieation filed on behalf of such municipal 
securities dealer by a predecessor shall terminate on 
the 30th day after the effective date thereof unless the 
successor shall adopt the application as its own by fil- 
ing a statement adopting such application on or before 
such date. Any statement adopting such an application 
shall constitute a representation to the Commission 
that the information contained in such application, and 
in the supplements and amendments thereto, is true 
and correct. 


Rule 15Bc3-1. Withdrawal from registration of mun- 
icipal securities dealers. 


(a) Notice of withdrawal from registration as a muni- 
cipla securities dealer pursuant to Section 15B(c) shall 
be filed on Form MSDW, in the case of a municipal 
securities dealer which is a bank or a separately identi- 
fiable department or division of a bank, or Form BDW, 
in the case of any other municipal securities dealer, in 
accordance with the instructions contained therein. 


(b) Except as hereinafter provided, a notice to with- 
draw from the registration filed by a municipal se- 
curities dealer pursuant to Section 15B(c) shall be- 
come effective for all matters on the 60th day after 
the filing thereof with the Commission or within such 
shorter period of time as the Commission may de- 
termine. If a notice to withdraw from registration is 

















filed with the Commission at any time subsequent to 
the date of the issuance of a Commission order insti- 
tuting proceedings pursuant to Section 15B(c) to cen- 
sure, place limitations on the activities, functions or 
operations of, or suspend or revoke the registration 
of, such municipal securities dealer, or if, prior to the 
effective date of the notice of withdrawal pursuant 

to this paragraph (b), the Commission institutes such 
a proceeding or a proceeding to impose terms or con- 
ditions upon such withdrawal, the notice of with- 
drawal shall not become effective pursuant to this 
paragraph (b) except as such time and upon such 
terms and conditions as the Commission deems neces- 
sary or appropriate in the public interest or for the 
protection of investors. 


(c) Every notice of withdrawal filed pursuant to 
this section shall constitute a “report” within the 
meaning of Sections 17 and 32(a) of the Act. 


* *# # 


Rule 17a-21. Reports of Municipal Securities Rule- 
making Board. 


(a) Annual Report of the Municipal Securities Rule- 
making Board. The Municipal Securities Rulemaking 
Board shall file annual reports with the Commission 
as follows: 


(1) Prior to September 1 of each of the years 1976 
®:: 1977, the Municipal Securities Rulemaking Board 
shall file with the Commission an annual report for 
the twelve months immediately preceeding July 1 
of that year and shall include whatever information, 
data and recommendations it considers advisable with 
regard to matters within its jurisdiction. 


(2) Prior to December 1 of each year beginning in 
1978, the Municipal Securities Rulemaking Board 
shall file with the Commission an annual report for 
the twelve months immediately preceeding October 
1 of that year and shall include whatever informa- 
tion, data and recommendations it considers advis- 
able with regard to matters within its jurisdiction. 


(3) The Municipal Securities Rulemaking Board 
shall include in its annual report a statement and 
an analysis of its expenses and operations including: 


(i) A balance sheet as of the end of the Board's 
latest fiscal year and a statement of revenues and 
expenses for the Board for that fiscal year; 


(ii) The rules of the Board (including a statement 
indicating all additions to or deletions from the rules 
of the Board during the period covered by the report); 


lili) Interpretations of the rules of the Board (includ- 
ing staff interpretative letters); 


liv) All forms required by rule of the Board to be 
filed by municipal securities brokers or municipal 
securities dealers or any class thereof; 


(v) The following information conceri 





(v) The following information concerning members of 
the Board: (a) name, (b) dates of commencement and 
termination of present term of office, (c) length of 
time each member has held such office, (d) name of 
firm with which connected, (e) title of such firm, (f) 
city wherein the principal office of such firm is located; 


(vi) Address of the Board, the name and address of 
each person authorized to receive notices on behalf 
of the Board from the Commission, and the name and 
address of counsel to the Board, if any; 


(vii) Any classes of municipal securities brokers or 
municipal securities dealers, the purpose for which 
such persons are classified, and the rules of the Board 
which apply differently to different classes of such 
persons; 


(viii) A list as of the latest practicable date, alphabe- 
tically arranged, of all municipal securities brokers 
and municipal securities dealers required to pay to 
the Board fees and charges to defray the costs and 
expenses of operating the Board. The list should 
include for each: 


(a) the name, 
{b) the principal place of business, 


(c) form of organization (e.g., sole proprietorship, 
Partnership, corporation), 


{d) in the case of a municipal securities dealer, 
whether or not such municipal securities dealer 
is a bank or a separately identifiable department 
or division of a bank. 


(4) Within 10 days after the discovery of any inac- 
curacy in its annual report or in any amendment 
thereto the Municipal Securities Rulemaking Board 
shall file with the Commission an amendment cor- 
recting such inaccuracy. 


(b) Supplemental Reparts of the Municipal Securi- 
ties Rulemaking Board. The Municipal Securities 
Rulemaking Board shall file supplemental reports 
to the Commission as follows: 


(1) Within 10 days after issuing or making generally 
available to municipal securities brokers and munici- 
pal securities dealers any materials (including no- 
tices, circulars, bulletins, lists, periodicals, etc.) the 
Municipal Securities Rulemaking Board shall file 
with the Commission three copies of such material 
(unless such material is filed with the Commission 
pursuant to Rule 19b-4). 


(2) With 10 days after any action is taken which 
rendérs no longer accurate any of the information 
required by Paragraph (a) of this Rule to be con- 
tained in the annual report of the Municipal Securi- 
ties Rulemaking Board (except action reported to 
the Commission pursuant to Rule 19b-4 and action 
effecting a balance shect or income statement con- 
tained in such report), che Board shall file with the 
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Commission written notification in triplicate setting 
forth the nature of such action and the effective date 
thereof. Such notice may be filed either in the form of 
a letter or in the form of a notice made generally avail- 
able to municipal securities brokers and municipal 
securities dealers. 


The text of proposed Form MSDW is attached. 


SS + 


All interested persons are invited to submit their views 
on the foregoing rule proposals in writing to George A. 
Fitzsimmons, Secretary, Securities and Exchange Com- 
mission, 500 North Capitol Street, Washington, D. C. 
20549, not later than January 15, 1976. Commentators 
should make specific reference to those proposed rules 
(or parts thereof) which they believe should be amend- 
ed further in any way. Comments are also invited on 
any other existing rules which presently do (or, on De- 
cember 1, 1975, will) apply to municipal securities 
professionals or transactions in municipal securities 
which commentators believe should be abrogated or 
amended in those respects; the Commission particu- 
larly wishes to receive comment on the matters dis- 
cussed above with respect to the consequences of its 
proposed amendment of Rule 15c1-1 and its belief 
that Rule 15c1-4 should not be amended insofar as it 
requires disclosure of “the other side” in agency trans- 
actions. All communications should refer to File No. 
$7-604, and will be available for public inspection in 
the Commission’s Public Reference Room, 1100 L 
Street, N. W., Washington, D. C. 


By the Commission. 


George A. Fitzsimmons 
Secretary 


1/ 17 CFR 240.23a-1(T). 


2/ 15 U.S.C. 78a et seg., as amended by Pub. L. 
94-29 (June 4, 1975). 


3/ 15 U.S.C. 78b, 78c, 78j, 780, 780-4, 78q and 78w. 


4/ On Nvoember 20, 1975, the Commission adopted 
certain amendments relating to the financial responsi- 
bility rules under the Act, and announced certain other 
actions in connection with related recordkeeping rules. 
See Securities Exchange Act Release No. 11854 (No- 
vember 20, 1975). 


5/ The Commission has already taken action with respect 
to the registration of municipal securities brokers and 
municipal securities dealers. In Securities Exchange Act 
Release No. 11585 (August 11, 1975), the Commission 
(i) announced that non-bank municipal securities pro- 
fessionals would be required to register on Form BD; 

(ii) proposed the adoption of Rules 15Ba2-1 and 2 (con- 
cerning registration of bank municipal seucrities dealers 
and non-bank municipal securities dealers whose business 
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is exclusively intrastate); and (iii) proposed Form MSD 
for bank registrants. After considering the comments 
received, the Commission issued Securities Exchange 
Act Release No. 11742 (October 15, 1975), adopting 
Rules 15Ba2-1 and 2, and two temporary rules, Rules 
15Ba2-3(T) and 15a-1(T), which provide a grace period 
for new registrants, under specified conditions, from 
the requirement that all municipal securities profession- 
als be effectively registered by December 1, 1975. That 
release also adopted Form MSD, with amendments to 
provide for its use by separately identifiable depart- 
ments and divisions of banks. Simultaneously, in Se- 
curities Exchange Act Release No. 11741 (October 15, 
1975), the Commission put into effect summarily, pur- 
suant to Section 19(b)(3)(B) of the Act, certain rules 
of the MSRB, including a rule defining the term “sepa- 
rately identifiable department or division” of a bank. 


6/ To date, the MSRB has filed with the Commission 
twenty three rules adopted under Section 15B(b) of 
the Exchange Act, all but one of which are housekeep- 
ing rules, establishing administrative procedures and 
providing for the payment by registrants of an initial 
fee to the MSRB. The one substantive rule, as indicated 
in note 5 supra, established a definition of the term 
“separately identifiable department or division” of a 
bank. 


7/ Section 3(a)(12) of the Act, as amended by the 1975 
Amendments, contains a typographical error insofar 

as it literally provides that, for purposes of Section 15A 
(g)(2) (granting power to deny membership on the 

basis of statutory disqualifications) municipal securities 
are ‘exempted securities.’’ The proper section reference 
should have been to Section 15A(g)(3) (granting author- 
ity to deny membership based on operational and pro- 
fessional qualifications), for the reasons discussed below. 


Since Section 15A(f) of the Act provides that “’[n] oth- 
ing in this section shall be construed to apply with 
respect to any transaction ... in any exempted security,” 
Section 3(a)(12) as written, would prohibit the NASD 
from denying membership in that organization to per- 
sons subject to a statutory disqualification, while 
granting the NASD the power to establish operational 
and professional qualifications. In fact, the opposite 
result was intended by the Congress, as evidenced by 
the fact that (1) in S.2474, the predecessor bill to the 
1975 Amendments, the definitional section was drafted 
so that the NASD could not deny membership based 
on operational and professional qualifications (see S. 
2474, para. 1, 93d Cong., 2d Sess. (1975)), and (2) the 
MSRB was given the rulemaking authority with respect 
to the establishment of standards of operational capa- 
bility (see Section 15B(b)(2)(A) of the Act). 


Legislation which would make certain technical amend- 
ments to the 1975 Amendments, including correcting 
the typographical error has been introduced in the 
94th Congress. In the meantime, the NASD is proceed- 
ing as if the error had been corrected. 


8/ In contrast with the change in the definition of 
“exempted security,” the definitions in Sections 3(a) 
(30) and 3(a)(31) were effective on June 4, 1975, the 























— 


date of enactment of the 1975 Amendments. 


9/ Both the amendment to Section 15(c)(1) of the Act 
which extended the Commission’s rulemaking authority 
to define “manipulative, deceptive, or other fraudulent 
device or contrivance” to include activities of munici- 
pal securities dealers. and the definition of municipal 
securities dealer in Section 3(a)(30) of the Act, became 
effective on June 4, 1975, the date of enactment of the 
1975 amendments. See Section 31(a) of the 1975 
Amendments. As a result, those rules under Section 
15(c)(1) which are not limited in their application to 
brokers and dealers, such as Rules 15c1-2 and 15c1-9 
became immediately applicable to the activities of 
municipal securities dealers (including banks and 

their departments and divisions acting as dealers). 


10/ Since the NASD has no power to adopt similar 
rules governing transactions in municipal securities, 
transactions in municipal securities effected by mun- 
icipal securities brokers and municipal securities 
dealers which are NASD members would not be 
subject to any rules in these areas. Banks (and sepa- 
rately identifiable departments or divisions of banks) 
also would not be subject to rules in these areas, since 
neither the Commission (directly) nor the NASD has 
rulemaking authority over banks to establish just and 
equitable principles of trade. 


Unless amended;:after December 1, 1975, the SECO rules 
under Section 15(b) would have to be complied with by 
all municipal securities brokers and dealers (other than 
banks and departments or divisions thereof) even prior 

to the effectiveness of registration by such persons be- 
cause the temporary exemptions from the requirement 
that such registrations be effective provided by Rule 
15a-1(T) and 15Ba2-3(T) for municipal securities brokers 
and municipal securities dealers which have filed applica- 
tions for registration by November 30, 1975 are condi- 
tioned on compliance with all other provisions of the 

Act, including the rules and regulations promulgated 
thereunder, as if they were effectively registered. 


11/ In this regard, the Commission recently announced 
certain actions with respect to the reporting and record- 
keeping rules under Section 17(a) which are applicable 
to brokers and dealers. Securities Exchange Act Release 
No. 11854 (November 20, 1975). In addition, the Com- 
mission has proposed certain other araandments to the 
reporting rules under Section 17(a) in conjunction with 
the proposed adoption of the FOCUS Report. Securities 
Exchange Act Release No. 11748 (October 20, 1975). 


12/ Specifically enumerated areas in which the MSRB 
must adopt rules include: (1) standards of training, 
experience, and competence, as well as such other 
qualifications as the MSRB finds necessary or appropri- 
ate in the public interest or for the protection of invest- 
ors; (2) the prevention of fraudulent and manipulative 

acts and practices; (3) the promotion of just and equitable 
principles of trade; (4) providing for the periodic examin- 
ation of municipal securities brokers and municipal secur- 
ities dealers to determine compliance with the provisions 
of the Act, the rules and regulations thereunder, and the 
tules of the MSRB; (5) the form and content of quotations 


relating to municipal securities, including rules designed 
to produce fair and informative quotations, and to pre- 
vent fictitious or misleading quotations; and (6) the 
prescription Of records to be made and kept by munici- 
pal securities dealers and the periods for which such 
records shall be preserved. Sections 15B(b)(2)(A), (C), 
(E), (F) and (G) of the Act. 


13/ See Section 19(b)(1) and (2) of the Act. 
14/ See Section 19(c) of the Act. 


15/ S. Rep. No. 94-75, Report of the Senate Committee 
on Banking, Housing and Urban Affairs to Accompany 
S.249, 94th Cong., 1st Sess. 48 (1975). (“Senate Re- 
port”). 


16/ /d. at 50. 

17/ Id. at 48. 

18/ /d. 

19/ /d. at 50 (emphasis added). 
20/ Id. at 111. 


21/ Although Rule 15c2-8 does not apply to municipal 
securities since such securities are not subject to the 
Securities Act of 1933, the Commission is considering 
whether, in connection with a distribution of municipal 
securities, municipal securities brokers and municipal 
securities dealers should be required to furnish any 
offering circular which is made available to them in 
connection with the offering. 


22/ See Securities Exchange Act Release No. 6851 
(July 17, 1962). The absuses included the fact that 
such programs were being offered indiscriminately to 
many persons for whom they were not suitable, and 
that the customers were not being adequately informed 
of the nature and extent of their obligations under the 
program, the charges which would be incurred, the risks 
assumed, and the fact that a substantial part of the cus- 
tomers’ payments would go to the broker-dealer and 
other persons, including the salesman, associated with 
the broker-dealer. 


23/ Senate Report at 48. 

24/ Id. 

25/ Id. 

26/ Section 17(a)(1) of the Act. 


27/ \n addition to rule changes proposed in this release 
with respect to broker/dealer qualification and SECO 
rules, the Commission is considering the adoption of 
further amendments to these rules necessitated by the 
amendments to Sections 15(b)(7), (8) and (9) of the 
Act, as redesignated by the 1975 Amendments, and the 
new requirement for registration of all exchange mem- 
bers. Those amendments, if proposed or adopted, will 
be announced separately. 
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28/ The Commission's authority with respect to estab- 
lishing qualifications for securities professionals was, 


however, expanded by the Act. Prior to the 1975 Amend- 


ments, old Section 15(b)(8) of the Act provided the 
Commission’s authority to set qualifications, but limited 
such authority to SECO broker/dealers (i.e., those regis- 
tered brokers and dealers who effected transactions over- 
the-counter and who were not members of the NASD). 
The 1975 Amendments renumbered old Section 15(b)(8) 
and expanded its coverage to include all brokers and deal- 
ers registered pursuant to Section 15 of the Act. 


29/ Form U-4 is the new uniform registration form for 
associated persons. See Securities Exchange Act Release 
No. 11424 (May 16, 1975). 


30/ The Commission also proposes a technical amend- 
ment to Rule 15b8-2—identical to that proposed for Rule 
15b8-1—to include intrastate dealers who do not join the 
NASD as “nonmembers” for purposes of the rule. 


31/ See note 27 supra. 


32/ Section 15B(b)(2)(J) of the Act. The MSRB, on No- 
vember 3, 1975, filed with the Commission a rule change 
under Rule 19b-4 providing for an initial assessment for 
municipal securities brokers and dealers of $100 per firm. 
See Securities Exchange Act Release No. 11809 (Novem- 
ber 7, 1975). 


33/ See note 27 supra. 


34/ These sections were amended and redesignated as 


Sections 15(b)(7), (8), and (9) by the 1975 Amendments. 


35/ Securities Exchange Act Release No. 11742 (Octo- 
ber 15, 1975). 


36/ The 75 day period is intended to accomodate the 
30 day period which the successor has to file his appli- 
cation plus the 45 day period which the Commission 
has to either approve the application or institute pro- 
ceedings to disapprove the application. Since the pro- 
cedure for handling applications of brokers and dealers 
under Section 15(b) of the Act also requires the Com- 
mission to act affirmatively on applications within 45 
days (rather than permitting the application to become 
effective by lapse of time after 30 days), the Commis- 
sion proposes that the time period in Rule 15b1-3 also 
be amended to 75 days concurrent with the adoption 
of Rule 15Ba2-4. 


FORM MSDW 


Notice of Withdrawal from Registration as a Municipal 
Securities Dealer Purusant to Rule 15Ba3-1 (17 CFR 
240.15B3-1) 


Read instruction sheet on reverse side before preparing 
form. Please Print or type. 
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IN: COMPLIANCE WITH THE APPLICABLE 
SECURITIES LAWS, THE REGISTRANT HEREBY 
SUBMITS THE FOLLOWING INFORMATION: 


1. Registrant is a: Bank 


Department or Division of 
a Bank 


2. Full name of registrant: (if individual, give last, 
first, middle names) 





3. Name under which business is conducted, if different 
from above: 





4. Address of actual location of principal place of busi- 
ness: 





No. and Street City State Zip Code 
5. If applicant is a department or division of a bank, 
name, principal business address, mailing address, if 
different, and telephone number of bank: 











Name 

No. and Street City State Zip Code 
Address of principal place of business: 

No. and Street City State Zip Code 


Telephone Number: 





Area Code Telephone Number 

6. In connection with his activities as a municipal securi- 
ties does registrant owe any money or securities to any 
customer, broker, dealer, or municipal securities dealer? 
(if answer is “yes” furnish all the following information:) 


Yes No 





(a) Amount of money owed 





(b) Market value of securities owed 





(c) Arrangements made for payment 








7. Is registrant involved in any legal action or proceed- 
ing? If so, furnish complete information with respect 
to each. 


Yes 





No 














8. Are there any unsatisfied judgments or liens against re- 
gistrant? If so, furnish complete information regarding 
each judgment and lien. 


Yes No 





9, Furnish below the name and address of the person 
who has or will have custody or possession of regis- 
trant’s books and records with respect to registrant’s 
activities as a municipal securities dealer: 








10. Furnish below the address of the place where such 
books and records will be located: 








11. EXECUTION. The registrant submitting this Form 
and its attachments and the person executing it to the 

best of the undersigned’s knowledge and belief and on 

the basis of diligent inquiry, represent hereby that it, 

and all materials filed in connection with it contain a true, 
correct and complete statement of all required informa- 
tion. 


Registrant also consents hereby to make the books and 
records with respect to registrant’s activities as a munici- 
pal securities dealer available for examination by auth- 
orized representatives of the Securities and Exchange 
Commission and hereby authorizes the person having 
custody of such books and records to make them avail- 
able. 


Dated the day of 19 





(Name of Registrant) 





(Manual signature of duly authorized officer) 





(TITLE) 





ATTENTION: Intentional misstatements or omissions 
lof facts constitute federal criminal violations. (See 18 
U.S.C. 1001 and 15 U.S.C. 78ff(a).) 











GENERAL INSTRUCTIONS 


1. This Form is required by Rule 15Bc3-1 (17 C.F.R. 
240.15Bc3-1), which states: 


Rule 15Bc3-1. Withdrawal from registration of munici- 
pal securities dealers. 


(a) Notice of withdrawal from registration as a mun- 
icipal securities dealer pursuant to Section 15B(c) 
shall be filed on Form MSDW, in the case of a muni- 
cipal securities dealer which is a bank or a separately 
identifiable department or division of a bank, or Form 
BDW, in the case of any other municipal securities 
dealer, in accordance with the instructions oontained 
therein. 


(b) Except as hereinafter provided, a notice to with- 
draw from registration filed by a municipal securities 
dealer pursuant to Section 15B(c) shall become effec- 
tive for all matters on the 60th day after the filing 
thereof with the Commission or within such shorter 
period of time as the Commission may determine. If 
a notice to withdraw from registration is filed with 
the Commission at any time subsequent to the date 
of the issuance of a Commission order instituting 
proceedings pursuant to Section 15B(c) to censure, 
place limitations on the activities, functions or oper- 
ations of, or suspend or revoke the registration of, 
such municipal securities dealer, or if, prior to the 
effective date of the notice of withdrawal pursuant 
to this paragraph (b), the Commission institutes such 
a proceeding or a proceeding to impose terms or con- 
ditions upon such withdrawal, the notice of withdrawal 
shall not become effective pursuant to this paragraph 
(b) except as such time and upon such terms and con- 
ditions as the Commission deems necessary or appro- 
priate in the public interest or for the protection of 
investors. 


(c) Every notice of withdrawal filed pursuant to this 
section shall constitute a “report” within the mean- 
ing of Sections 17 and 32(a) of the Act. 


2. One signed original and one signed copy of this 
Form must be completed and filed with the Securi- 
ties and Exchange Cornmission, Washington, D. C. 
20549, before registration as a municipal securities 
dealer may be terminated. An exact copy should be 
retained by the registrant. In addition, an original 
signed copy of the Form must be filed with re- 
gistrant’s appropriate regulatory agency, determined 
in accordance with section 3(a)(34) of the Act. Re- 
gistrants which are national banks, or departments 

or divisions of such banks, must file Form MSDW 
with the Comptroller of the Currency, Washington, 
D. C. 20219; registrants which are State member 
banks of the Federal Reserve System, or departments 
or divisions of such banks, must file Form MSDW with 
the Federal Reserve Board, Washington, D. C. 20551; 
registrants which are banks insured by the Federal 
Deposit Insurance Corporation (other than members 
of the Federal Reserve System), or departments of 
divisions of such banks, must file Form MSDW with the 
Federal Deposit Insurance Corporation, Washington, 
D. C. 20429. 


3. Individuals’ names except the Executing signature 
in Item 10 must be given in full, and all other items 
must be answered in full. 


4. If the space provided for any answer is insufficient, 
the complete answer should be prepared ona separate 
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sheet under the heading “Answer to Item * and 
attached to the Form. Reference thereto must be made 
on the Form under the item. 


5. Both copies of this Form filed with the Commission 
shall be executed with a manual signature in |tem 10. 
Form MSDW shall be signed in the name of the registrant 
by a principal officer of the registrant or, if registrant 

is a department or division of a bank, by a principal 
officer of the bank, in each case duly authorized to 

sign this Form, who is directly engaged in the manage- 
ment, direction or supervision of the registrant’s muni- 
cipal securities dealer activities. 


6. A Form MSDW which is not completed and signed 
properly may be returned as not acceptable for filing. 
Acceptance of this Form, however, will not mean that 
the Commission has found that it has been filed as re- 
quired or that the information submitted is true, cor- 

rect, or complete. 


7. Definitions: 


(a) Unless the context clearly indicates otherwise, all 
terms used in this Form have the same meaning as in 
the Securities Exchange Act of 1934 and in the General 
Rules and Regulations of the Commission thereunder 
(17 Code of Federal Regulations 240). 


(b) Municipal securities dealer activities — The term 
“municipal securities dealer activities” includes: 


(1) underwriting, trading and sales of municipal 
securities; 


(2) processing and clearance activities with respect 
to municipal securities; 


(3) research, analysis and the preparation of litera- 
ture for use in connection with the activities described 
in (1) above; and 


(4) maintenance of records pertaining to the activities 
described in (1) through (3) above. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11877/November 26, 1975 


The Securities and EXchange Commission announced 
pursuant to Section 12(k) of the Securities Exchange 
Act of 1934 (“Exchange Act’’) the temporary suspen- 
sion of over-the-counter trading for the single ten day 
period commencing at 3:40 p.m. (EST) on November 
26, 1975 and terminating at midnight (EST) on De- 
cember 5, 1975 of the securities of Ampac National 
Corporation, previously known as Coal Creek Mining 
Company, a Colorado corporation with corporate head- 
quarters located at 509 Buckley Rd., Aurora, Colorado 
80011. 


The Commission initiated the suspension of trading in 
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the securities of Ampac National Corporation because 
of the lack of current adequate and accurate information 
concerning the company’s assets, financial condition 
and operations. The corporation voluntarily joined in 
the request for a ten day suspension of the over-the- 
counter trading of its stock. 


The Commission cautions broker-dealers, shareholders, 
and prospective purchasers that they should carefully 
consider the foregoing information along with all other 
currently available information and any information 
subsequently issued by the company. 


Furthermore, brokers and dealers should be alert to the 
fact that, pursuant to Rule 15c2-11 under the Exchange 
Act, at the termination of the trading suspension no 
quotation may be entered unless and until they have 
strictly complied with all of the provisions of said rule. 
If any broker or dealer has any questions as to whether 
or not he has complied with said rule, he should not 
enter any quotation but immediately contact the staff 
of the Division of Enforcement in Washington, D. C. 

If any broker or dealer is uncertain as to what is re- 
quired by Rule 15c2-11, he should refrain from enter- 
ing quotations relating to the securities in question until 
such time as he has familiarized himself with said rule 
and is certain that all of its provisions have been met. 

If any broker or dealer enters any quotation which is 

in violation of said rule, the Commission will consider 
the need for prompt enforcement action. 





SECURITES EXCHANGE ACT OF 1934 
Release No. 11878/November 26, 1975 


See Securities Act of 1933 Release No. 5648/ 
November 26, 1975. 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19256/November 21, 1975 


In the Matter of 

LOUISIANA POWER & LIGHT COMPANY 
142 Delaronde Street 

New Orleans, Louisiana 70174 

(70-5757) 


NOTICE OF PROPOSAL FOR SALE OF ELECTRIC 
UTILITY FACILITIES 

















NOTICE IS HEREBY GIVEN that Louisiana Power & 
Light Company (“LP&L”), an electric utility subsidiary 
of Middle South Utilities, Inc., a registered holding 
company, has filed a declaration with this Commission 
pursuant to the Public Utility Holding Company Act 
of 1935 (““Act’’), designating Section 12(d) of the Act 
and Rule 44 promulgated thereunder as applicable to 
the following proposed transaction. All interested 
persons are referred to the declaration, which is sum- 
marized below, for a complete statement of the pro- 
posed transaction. 


Since 1971, LP&L has been supplying electric service 
to a plant owned and operated by Georgia-Pacific Cor- 
poration (““Georgia-Pacific’’) in the manufacture of 
methanol, phenol and acetone. To provide for Georgia- 
Pacific’s electric power needs of 7/2 megawatts at 4.16 
kv, LP&L constructed and placed in operation on the 
plant site a 34.5/4.16 kv substation and certain elec- 
tric transmission lines. 


Georgia-Pacific has now placed in operation additional 
manufacturing facilities at its plant site, which has in- 
creased its power requirements tc 150 megawatts, 
served at a new point of service, at 34.5 kv. As a result, 
the LP&L substation and certain of the electric lines 
have been severed from LP&L’s facilities. They are now 
unnecessary in LP&L’s operations and of value only to 
the extent salvageable. 


Accordingly, LP&L proposes to sell to Georgia-Pacific 
portions of the substation facility, and electric lines 

for a total price of $136,106.02 in cash. The assets 
proposed to be sold had an original cost of $121,667.47 
to LP&L and a depreciated original cost of $104,476.47. 
Itis stated that the sales proceeds are greater than the 
salvage value of these assets. 


It is stated that no State or Federal commission, other 
than this Commission, has jurisdiction over the proposed 
transaction. It is further stated that the fees, commis- 
sions and expenses incurred in connection with the pro- 
posed transaction will not exceed $1,500. 


NOTICE IS FURTHER GIVEN that any interested per- 
son may, not later than December 15, 1975, request in 
writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such request, 
and the issues of fact or law raised by said declaration 
which he desires to controvert; or he may request that 
he be notified if the Commission should order a hear- 
ing thereon. Any such request should be addressed: 
Secretary, Securities and Exchange Commission, 
Washington, D. C. 20549. A copy of such request 
should be served personally or by mail (air mail if the 
person being served is located more than 500 miles 
from the point of mailing) upon the declarant at the 
above-stated address, and proof of service (by affida- 
vit or, in case of an attorney at law, by certificate) 
should be filed with the request. At any time after 

said date, the declaration, as filed or as it may be 
amended, may be permitted to become effective as 
provided in Rule 23 of the General Rules and Regu- 
lations promulgated under the Act, or the Commis- 
sion may grant exemption from its rules under the Act 


as provided in Rules 20(a) and 100 thereof or take such 
other action as it may deem appropriate. Persons who 
request a hearing or advice as to whether a hearing is 
ordered will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Corporate Re- 
gulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19257/November 21, 1975 


In the Matter of 


APPALACHIAN POWER COMPANY 
Roanoke, Virginia 24009 


(70-5752) 


ORDER AUTHORIZING ISSUE AND SALE OF FIRST 
MORTGAGE BONDS AT COMPETITIVE BIDDING 


Appalachian Power Company (“Appalachian”), an 
electric utility subsidiary company of American Elec- 
tric Power Company, Inc. (“AEP”), a registered hold- 
ing company, has filed an application and amendments 
thereto with this Commission pursuant to Section 6(b) 
of the Public Utility Holding Company Act of 1935 
(“Act’’) and Rule 50 promulgated thereunder regard- 
ing the following proposed transaction. . 


Appalachian proposes to issue and sell, subject to the 
competitive bidding requirements of Rule 50 under 
the Act, up to $60,000,000 aggregate principal 
amount of its First Mortgage Bonds, % Series to 
mature in not less than 5 and not more than 30 years. 
The interest rate (which shall be not less than 100%, 
unless Appalachian shall authorize a lower percentage 
not less than 99%, and shall not exceed 102.75%) will 
be determined by competitive bidding. The bonds will 
be issued under a Mortgage and Deed of Trust dated as 
of December 1, 1939, between Appalachian and Bank- 
ers Trust Company, Trustee, as heretofore supplemented 
and amended and as to be further supplemented and 
amended by a Supplemental Indenture to be dated as 
of December 1, 1975, and which includes, with certain 
exceptions, a prohibition until December 1, 1980, 
against refunding the issue with proceeds of funds bor- 
rowed at a lower effective interest cost. Appalachian 
shall notify prospective bidders no later than 72 hours 
prior to the time designated for the submission of bids 
of the maturity date of the bonds. 


The proceeds from the sale of the bonds will be applied 
to the payment of unsecured short-term indebtedness of 
Appalachian. As of October 2, 1975, there were notes 
payable to banks and commercial paper outstanding in 
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the aggregate amount of $77,830,000. At the time of the 
issuance and sale of the bonds, there will be short-term 
debt outstanding not to exceed $85,000,000 before ap- 
plication of the proceeds of any financings. 


The fees and expenses to be incurred by Appalachian 
in connection with the issue and sale of the bonds are 
estimated at $219,420, including legal fees of $38,750. 
The fees and expenses of counsel for the underwriters, 
to be paid by the successful bidders, are estimated at 
$17,500. The State Corporation Commission of Vir- 
ginia and the Public Service Commission of Tennessee 
have authorized the proposed transaction. No other 
state commission and no federal commission, other 
than this Commission, has jurisdiction over the pro- 
posed transaction. 


Due notice of the filing of said application has been 
given in the manner prescribed in Rule 23 promulgated 
under the Act (HCAR No. 19223), and no hearing has 
been requested of or ordered by the Commission. Upon 
the basis of the facts in the record, it is hereby found 
that the applicable standards of the Act and the rules 
thereunder are satisfied and that no adverse findings 
are necessary; and that it is appropriate in the public 
interest and in the interest of investors and consumers 
that said application, as amended, be granted: 


iT iS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application, 
as amended, be, and it hereby is, granted forthwith, 
subject to the terms and conditions prescribed in Rules 
24 and 50 promulgated under the Act. 


For the Commission, by the Division of Corporate Re- 
gulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19258/November 24, 1975 


In the Matter of 


MONONGAHELA POWER COMPANY 
1310 Fairmont Avenue 
Fairmont, West Virginia 26554 


(70-5761) 


NOTICE OF PROPOSED TRANSACTIONS RELATED 
TO FINANCING OF POLLUTION CONTROL FACILI- 
TIES AND REQUEST FOR EXCEPTION FROM COM- 
PETITIVE BIDDING 


NOTICE IS HEREBY GIVEN that Monongahela Power 
Company (“Monongahela”), an electric utility subsidiary 
company of Allegheny Power System, Inc., a registered 
holding company, has filed an application-declaration with 
this Commission designating Sections 9, 10 and 12 of 
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the Public Utility Holding Company Act of 1935 
(“Act’’) and Rule 50 promulgated thereunder as 
applicable to the proposed transactions. All inter- 
ested persons are referred to the application‘declar- 
ation, which is summarized below, for a complete 
statement of the proposed transactions. 


Monongahela states that in order to comply with 
West Virginia's air quality standards regarding par- 
ticulate emissions, it must construct and install 
certain air pollution control equipment (“pollution 
control equipment”) at Unit No. 5 of its Rivesville 
generating station, located in Marion County. The 
pollution control equipment, the total cost of 

which is estimated not to exceed $2,600,000, has 
already been substantially completed. As of Sep- 
tember 30, 1975, Monongahela has incurred construc- 
tion costs of about $2,000,000. Monongahela intends 
to recover these construction costs and to defray fu- 
ture completion costs by entering into certain con- 
tractual arrangements with the Marion County Com- 
mission (“County Commission”), which will provide 
financing by issuing one or more of its tax-exempt 
Pollution Control Revenue Bonds (“Bonds”) to 
Pittsburgh National Bank (“PNB”). 


Monongahela proposes to enter into a Purchase Agree- 
ment with the County Commission whereby Monon- 
gahela will sell the pollution control equipment, as 
completed or still under construction, together with 
adjoining land (collectively, the ‘pollution control 
facilities’) to the County Commission. In exchange, 
Monongahela will receive cash in an amount equal 
to the book cost at the closing date of the pollution 
control facilities so conveyed. In addition, to the 
extent the pollution control equipment is unfinished 
at the closing date, Monongahela will complete the 
construction on behalf of the County Commission 
and will be reimbursed for the costs of completion 
as they are incurred. 


Although title to the pollution control facilities will 
be vested in the County Commission, Monongahela 
will retain the right to possess and operate them and 
will remain responsible for maintenance and taxes. 


It is further intended that the County Commission 
will issue the Bonds to PNB, pursuant to a trust in- 
denture (“Indenture”) between the County Commis- 
sion and PNB, as trustee, in an amount sufficient to 
cover the total cost of the completed pollution con- 
trol facilities plus transaction costs. If the proceeds 
derived from the sale of the Bonds are insufficient 
to meet the total cost of the pollution control facili- 
ties, however, Monongahela will complete the con- 
struction at its own expense. It is contemplated that 
the Bonds will mature on December 31, 1985, and 
will bear interest payable monthly at a fluctuating 
rate (‘Rate’’) based on the prime rate (the rate in 
effect for 90 day loans to commercial borrowers of 
substantial size and highest credit standing) offered 
by PNB (“Prime Rate”). It is proposed that the Rate 
will be determined on the closing date and there- 
after on a daily basis and will be 2% in excess of the 
tax-exempt equivalent (i.e., the reciprocal of the 


























federal corporate tax rate, which reciprocal is currently 
52%) of the Prime Rate. The proposed Indenture pro- 
vides that the proceeds from the sale of the Bonds 

must be applied to purchase and complete construction 
of the pollution control facilities, which will secure pay- 
ment of the Bonds. 


It is further proposed that Monongahela will reacquire 
the pollution control facilities by paying a purchase 
price, in monthly installments equal to such amounts 
as are due from the County Commission to PNB under 
the Indenture, sufficient to pay the interest on and 
principal of the Bonds due on each installment date 
and any reasonable transactional expenses incurred by 
the County Commission. Title to the pollution control 
facilities will vest in Monongahela after retirement of 
the Bonds and payment of all additional amounts due 
or to become due. 


Monongahela states that it desires to consummate the 
proposed transactions because it has been advised that 
the cost of tax-exempt financings of this type will be 
substantially lower than that for similar financings 
which are not tax-exempt. Further, Monongahela re- 
quests that the execution of the Purchase Agreement 

be excepted from the competitive bidding requirements 
of Rule 50 on the basis that such requirement would 

be inappropriate and unnecessary in the pblic interest. 


It is stated that the West Virginia Public Service Com- 
mission, the Air Pollution Control Board of West Vir- 
ginia and the Ohio Public Utilities Commission have 
jurisdiction over the proposed transactions and that 

no other state commission and no federal commis- 

sion, other than this Commission, has jursidiction 

over the proposed transactions. Fees and expenses to be 
incurred in connection with the proposed transactions 
will be supplied by amendment. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than December 16, 1975, request 
in writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such request, 
and the issues of fact or law raised by said application- 
declaration which he desires to controvert; or he may 
request that he be notified if the Commission should 
order a hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange Com- 
mission, Washington, D. C. 20549. A copy of such re- 
quest should be served personally or by mail (air mail 

if the person being served is located more than 500 
miles from the point of mailing) upon the applicant- 
declarant at the above-stated address, and proof of 
service (by affidavit or, in case of an attorney at law, 

by certificate) should be filed with the request. At 

any time after said date, the application-declaration, 

as filed or as it may be amended, may be granted and 
permitted to become effective as provided in Rule 23 
of the General Rules and Regulations promulgated under 
the Act, or the Commission may grant exemption from 
such rules as provided in Rules 20(a) and 100 thereof 
or take such other action as it may deem appropriate. 
Persons who request a hearing or advice as to whether 

a hearing is ordered will receive any notices and orders 
issued in this matter, including the date of the hearing 


(if ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19259/November 24, 1975 


In the Matter of 


THE POTOMAC EDISON COMPANY 
Downsville Pike 
Hagerstown, Maryland 21740 


(70-5762) 


NOTICE OF PROPOSED TRANSACTIONS RELATED 
TO FINANCING OF POLLUTION CONTROL FACIL- 
ITIES AND REQUEST FOR EXCEPTION FROM 
COMPETITIVE BIDDING 


NOTICE IS HEREBY GIVEN that The Potomac Edi- 
son Company (“Potomac”), an electric utility subsidi- 
ary company of Allegheny Power System, Inc., a regis- 
tered holding company, has filed an application-declara- 
tion with this Commission designating Sections 9, 10 
and 12 of the Public Utility Holding Company Act of 
1935 (“Act’’) and Rule 50 promulgated thereunder as 
applicable to the proposed transactions. All interested 
persons are referred to the application-declaration, 
which is summarized below, for a complete statement 
of the proposed transactions. 


Potomac states that in order to comply with West Vir- 
ginia’s air quality standards regarding particulate emis- 
sions, it must construct and install certain air pollution 
control equipment (“pollution control equipment’) 

at Unit No. 1 of its Albright generating station, located 
in Preston County. The pollution control equipment, 
the total cost of which is estimated not to exceed 
$2,800,000, has already been substantially completed. 
As of September 30, 1975, Potomac has incurred con- 
struction costs of about $2,500,000. Potomac intends 
to recover these construction costs and to defray future 
completion costs by entering into certain contractual 
arrangements with the Preston County Commission 
(“County Commission”), which will provide financing 
by issuing one or more of its tax-exempt Pollution Con- 
trol Revenue Bonds (“Bonds”) to the Mercantile-Safe 
Deposit & Trust Company of Baltimore, Mayriand 
(“Mercantile”). 


Potomac proposes to enter into a Purchase Agreement 
with the County Commission whereby Potomac will 
sell the pollution control equipment, as completed or 
still under construction, together with adjoining land 
(collectively, the “poliution control facilities’) to the 
County Commission. In exchange, Potomac will receive 
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cash in an amount equal to the book cost at the closing 
date of the pollution control facilities so conveyed. In 
addition, to the extent the pollution control equipment 
is unfinished at the closing date, Potomac will complete 
the construction on behalf of the County Commission 
and will be reimbursed for the costs of completion as 
they are incurred. 


Although title to the pollution control facilities will 
be vested in the County Commission, Potomac will re- 
tain the right to possess and operate them and will 
remain responsible for maintenance and taxes. 


It is further intended that the County Commission will 
issue the Bonds to Mercantile, pursuant to a trust in- 
denture (“Indenture”) between the County Commis- 
sion and Mercantile, as trustee, in an amount sufficient 
to cover the total cost of the completed pollution con- 
trol facilities plus transaction costs. If the proceeds de- 
rived from the sale of the Bonds are insufficient to 

meet the total cost of the pollution control facilities, 
however, Potomac will complete the construction at 

its own expense. It is contemplated that the Bonds will 
mature on December 31, 1985, and will bear interest 
payable quarterly at a fluctuating rate (““Rate’’) based 
on the prime rate (the rate in effect for 90 day loans 

to commercial borrowers of substantial size and high- 
est credit standing) offered by the Chemical Bank of 
New York (“Prime Rate”). It is proposed that the Rate, 
which will be determined on the closing date and there- 
after, will be 5% when the Prime Rate is 7%, and will 
fluctuate each calendar month by one-half of any change 
in the Prime Rate from 7%. The proposed Indenture pro- 
vides that the proceeds from the sale of the Bonds must 
be applied to purchase and complete construction of the 
pollution control facilities, which will secure payment 
of the Bonds. 


It is further proposed that Potomac will reacquire the 
pollution control facilities by paying a purchase price, 

in quarterly installments equal to such amounts as are 

due from the County Commission to Mercantile under the 
Indenture, sufficient to pay the interest on and principal 
of the Bonds due on each installment date and any reason- 
able transactional expenses incurred by the County Com- 
mission. Title to the pollution control facilities will vest 

in Potomac after retirement of the Bonds and payment 

of all additional amounts due or to become due. 


Potomac states that it desires to consummate the pro- 
posed transactions because it has been advised that the 
cost of tax-exempt financings of this type will be sub- 
stantially lower than that for similar financings which 
are not tax-exempt. Further, Potomac requests that the 
execution of the Purchase Agreement be excepted from 
the competitive bidding requirements of Rule 50 on the 
basis that such requirement would be inappropriate and 
unnecessary in the public interest. 


It is stated that the West Virginia Public Service Commis- 
sion, the Air Pollution Control Board of West Virginia 
and the Pennsylvania Public Utility Commission have 
jurisdiction over the proposed transactions and that no 
other state commission and no federal commission, 
other than this Commission, has jurisdiction over the 
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proposed transactions. Fees and expenses to be incurred 
in connection with the proposed transactions will be 
supplied by amendment. 


NOTICE IS FURTHER GIVEN that any interested per- 
son, may, not later than December 16, 1975, request 

in writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such request, 
and the issues of fact or law raised by said application- 
declaration which he desires to controvert; or he may 
request that he be notified if the Commission should 
order a hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange Com- 
mission, Washington, D. C. 20549. A copy of such re- 
quest should be served personally or by mail (air mail 

if the person being served is located more than 500 
miles from the point of mailing) upon the applicant- 
declarant at the above-stated address, and proof of ser- 
vice (by affidavit or, in case of an attorney at law, by 
certificate) should be filed with the request. At any 
time after said date, the application-declaration, as filed 
or as it may be amended, may be granted and permitted 
to become effective as provided in Rule 23 of the Gener- 
al Rules and Regulations promulgated under the Act, or 
the Commission may grant exemption from such rules 
as provided in Rules 20(a) and 100 thereof or take such 
other action as it may deem appropriate. Persons who 
request a hearing or advice as to whether a hearing is 
urdered will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Corporate Re- 
gulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19260/November 24, 1975 


In the Matter of 


ST. REGIS PAPER COMPANY 
New York, New York 10017 


(31-688) 


SUPPLEMENTAL ORDER AMENDING ORDER 
APPROVING APPLICATION FOR EXEMPTION 
FROM THE PROVISIONS OF THE ACT PUR- 
SUANT TO SECTION 3(a)(3)(A) 


By order of November 20, 1975, the Commission 
granted the application and amendments thereto 
of St. Regis Paper Company (“St. Regis’’) in the 
above-entitled proceeding (HCAR No. 19255). 
The sentence “Since the principal business of 
neither North Western nor Montana is that of a 
public untility company, St. Regis states that it 
is entitled to exemption under this Section.” 

















sun wmweare a & 








should be delted and the sentence should read “Since 
the principal business of North Western is not that of 
a public utility company and since St. Regis clearly 
does not derive any material part of its income from 
Montana, St. Regis is entitled to exemption under this 
Section.” 


For the Commission, by the Division of Corporate Re- 
gulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19261/November 25, 1975 


See Securities Act of 1933 Release No. 5647/November 
25, 1975. 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19262/November 26, 1975 


In the Matter of 


OHIO POWER COMPANY 
Canton, Ohio 44701 


(70-5689) 


SIXTH INTERIM ORDER AUTHORIZING ISSUE AND 
SALE OF NOTES TO BANKS AND TO A DEALER IN 
COMMERCIAL PAPER 


Ohio Power Company (“Ohio”), an electric utility sub- 
sidiary company of American Electric Power Company, 
Inc., a registered holding company, has filed an applica- 
tion and amendments thereto with this Commission 
pursuant to Section 6(b) of the Public Utility Holding 
Company Act of 1935 (““Act’’) and Rule 50(a)(5) pro- 
mulgated thereunder regarding the following proposed 
transactions. 


Ohio requested authorization pursuant to Section 6(b) 
of the Act for the issue and sale of short-term debt ob- 
ligations not to exceed $270,000,000 outstanding at 
any one time during the period ending June 30, 1976. 
Ohio also requested exception from the competitive 
bidding requirements of Rule 50 with respect to com- 
mercial paper included in the requested authorization. 


Ormet Corporation (“objector”) has objected to the 
proposal and requested a hearing thereon. By interim 
orders of June 30, 1975, July 31, 1975, August 29, 
1975 and October 1, 1975 (HCAR Nos. 19070, 19106, 
19151 and 19195), this Commission authorized Ohio 
to incur short-term borrowings through October 31, 
1975, in an aggregate principal amount not to exceed 


$190,000,000 outstanding at any one time. By interim 
order of October 31, 1975 (HCAR No. 19231), this 
Commission authorized Ohio to incur short-term bor- 
rowings throdgh November 30, 1975, in an aggregate 
principal amount not to exceed $170,000,000 outstand- 
ing at any one time, such amount to be reduced during 
the month by proceeds of any offerings of senior se- 
curities. 


By order of September 5, 1975 (HCAR No. 19157), this 
Commission granted Ormet’s request for a hearing. By 
mutual consent of the parties, the scheduled hearing 

has been continued until December 3, 1975. 


Ohio has filed by amendment a request for further in- 
terim relief through December 31, 1975, in an aggre- 
gate principal amount not to exceed $154,000,000 
outstanding at any one time. Such request is supported 
by statements as to its estimated expenditures and 
sources of funds. Ohio requires short-term borrowing 
authority during the pendency of this proceeding. 


Upon the basis of the facts in the record, it is hereby 
found that the applicable standards of the Act and the 
rules thereunder are satisfied, and that no adverse 
findings are necessary; and that it is appropriate in the 
public interest and in the interest of investors and con- 
sumers that, during the pendency of this proceeding, 
said application, as amended, be granted in part: 


IT 1S ORDERED, pursuant to the applicable provisions 
of the Act and the rules thereunder, that Ohio be, and 
it hereby is, authorized effective forthwith, to incur 
short-term borrowings through December 31, 1975, in 
an aggregate principal amount not to exceed $154,000,- 
000 outstanding at any one time, subject to the terms 
and conditions prescribed in Rule 24 promulgated 
under the Act. 


IT IS FURTHER ORDERED, that jurisdiction be, and 
it hereby is, reserved to grant the further relief applied 
for in whole or in part. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19263/November 26, 1975 


In the Matter of 


MIDDLE SOUTH UTILITIES, INC. 
225. Baronne Street 

New Orleans, Louisiana 70112 
(70-5768) 


NOTICE OF PROPOSED ISSUE AND SALE OF 
COMMON STOCK AT COMPETITIVE BIDDING 
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NOTICE IS HEREBY GIVEN that Middle South Utilities, 
Inc. (“Middle South”’), a registered holding company, has 
filed an application-declaration with this Commission pur- 
suant to the Public Utility Holding Company Act of 1935 
(“Act’’), designating Sections 6(a) and 7 of the Act and 
Rule 50 promulgated thereunder as applicable to the pro- 
posed transaction. All interested persons are referred to 
the application-declaration, which is summarized below, 
for a complete statement of the proposed transaction. 


Middle South proposes to issue and sell at competitive 
bidding up to 8,000,000 authorized but unissued shares 
ot its common stock, $5 par value. The net proceeds 

to be derived from the sale of the common stock are 
estimated at $100,000,000 and will be applied to a re- 
duction in the amount of bank loans made to Middle 
south and outstanding at that time, presently estimated 
to be $175,000,000 at the time of the sale. Middle 
South states that due to difficulties which may occur 
in marketing the securities at competitive bidding, the 
company may request, by amendment to this applica- 
tion-declaration, that the sale of its common stock be 
excepted from the competitive bidding requirements 
of Rule 50. 


A statement of the fees and expenses to be incurred in 
connection with the proposed transaction will be filed 
by amendment. It is stated that r.a State commission 
and no Federal commission, other than this Commission, 
has jurisdiction over the proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested per- 
son may, not later than December 23, 1975, request in 
writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such request, 
and the issues of act or law raised by said application- 
declaration which he desires to controvert; or he may 
request that he be notified if the Commission should 
order a hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange Com- 
mission, Washington, D. C. 20549. A copy of such re- 
quest should be served personally or by mail (air mail 

if the person being served is located more than 500 
miles from the point of mailing) upon the applicant- 
declarant at the above-stated address, and proof of 
service (by affidavit or, in case of an attorney at law, 
by certificate) should be filed with the request. At any 
time after said date, the application-declaration, as filed 
or as it may be amended, may be granted and permitted 
to become effective as provided in Rule 23 of the Gen- 
eral Rules and Regulations promulgated under the Act, 
or the Commission may grant exemption from its rules 
as provided in Rules 20(a) and 100 thereof or take 

such other action as it may deem appropriate. Persons 
who request a hearing or advice as to whether a hearing 
is ordered will receive any notices and orders issued in 
this matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Corporate Re- 
gulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19264/November 26, 1975 


in the Matter of 


ARKANSAS-MISSOURI POWER COMPANY 
Blytheville, Arkansas 


ASSOCIATED NATURAL GAS COMPANY 
Blythville, Arkansas 


(70-5756) 


ORDER APPROVING PROPOSAL TO MAKE UNSE- 
CURED SHORT-TERM BORROWINGS 


Arkansas-Missouri Power Company (*Arkansas-Mis- 
souri’’), a wholly owned subsidiary of Middle South 
Utilities, Inc., a registered holding company, and 
Associated Natural Gas Company (“Associated”), a 
wholly owned subsidiary of Arkansas-Missouri, have 
filed a joint application-declaration with this Com- 
mission pursuant to Sections 6 and 7 of the Public 
Utility Holding Company Act of 1935 (“Act”) and 
Rule 50(a)(2) promulgated thereunder as applicable 
to the proposed transactions. 


Arkansas-Missouri proposes to make unsecured short- 
term borrowings from thirty commercial banks, from 
time to time during the period commencing on the 
effective date of this application-declaration and con- 
tinuing for one year thereafter, in an aggregate amount 
not to exceed $7,750,000 at any one time outstanding. 
These borrowings will be in addition to other bank 
borrowings previously authorized by this Commission 
(HCAR No. 18990). To effect such borrowings, Arkan- 
sas-Missouri proposes to issue and sell to the First 
National Bank in Little Rock, for the account of the 
Participating banks, unsecured promissory notes pay- 
able not more than 270 days from the date of issue 
and which may be renewed from time to time but to 
mature not later than one year from the effective date 
of this application-deciaration. The notes will bear in- 
terest, payable quarterly and at maturity, on the un- 
paid principal amount thereof at a rate per’ annum 
equal to the commercial loan rate of Chemical Bank, 
New York, New York, on borrowings having a 90 

day maturity by responsible and substantial commer- 
cial borrowers, with adjustments to be made effective 
on the first business day of the month next following 
the month in which any change in such rate occurs. 
The notes will be prepayable in whole or in part, at 
any time without premium or penalty, at the option 
of Arkansas-Missouri. No compensating balances are 
required. 


Associated proposes to make unsecured short-term 
borrowings from twenty-two commercial banks in an 
aggregate amount not to exceed $2,750,000 at any 
one time outstanding. To effect such borrowings As- 
sociated proposes to issue and sell to the First Na- 
tional Bank, Sikeston, Missouri, for the account of 
Participating banks, an unsecured promissory note 
payable not more than 270 days from the date of 
issuance. The note will bear interest, payable quarterly 

















and on maturity, on the unpaid principal amount there- 
of at arate per annum equal to the commercial loan 
rate of the Chase Manhattan Bank, New York, New 
York, from time to time in effect on borrowings hav- 
ing a 90 day maturity by responsible and substantial 
corporate borrowers, with adjustments to be made 
effective on the first business day of the month next 
following the month in which any change in rate occurs. 
The note will be prepayable in whole or in part, at any 
time, without premium or penalty, at the option of As- 
sociated. No compensating balances are required. 


The net proceeds to be received from the issuance and 
sale of notes by both Arkansas-Missouri and Associated 
will be used to retire presently outstanding short-term 
debt ($9,350,000 for Arkansas-Missouri and $2,750,- 
000 for Associated as of September 30, 1975). 


The joint application-declaration states that the sale of 
notes by Arkansas-Missouri has been approved by the 
Arkansas Public Service Commission. It is stated that 
no other state or federal commission, other than this 
Commission, has jurisdiction over the proposed transac- 
tions. 


Due notice of the filing of said joint applicati on-declara- 
tion has been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 19230), and 

no hearing has been requested of or ordered by the Com- 
mission. Upon the basis of the facts in the record, it is 
hereby found that the applicable standards of the Act 
and the rules thereunder are satisfied and that no ad- 
verse findings are necessary; and that it is appropriate 

in the public interest and in the interest of investors 

and consumers that said joint application-declaration, 

as amended, be granted and permitted to become effec- 
tive: 


IT iS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said joint applica- 
tion-declaration, as amended, be, and it hereby is, 
granted and permitted to become effective forthwith, 
subject to the terms and conditions prescribed in Rule 
24 promulgated under the Act. 


For the Commission, by the Division of Corporate Re- 
gulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19265/November 26, 1975 


In the Matter of 


MIDDLE SOUTH UTILITIES, INC. 
225 Baronne Street 
New Orlenas, Louisiana 70112 


LOUISIANA POWER & LIGHT COMPANY 
142 Delaronde Street 
New Orleans, Louisiana 70174 


(70-5767) 


NOTICE OF PROPOSED ISSUANCE AND SALE OF 
COMMON STOCK BY SUBSIDIARY COMPANY TO 
HOLDING COMPANY 


NOTICE IS HEREBY GIVEN that Middle South Utili- 
ties, Inc. (“Middle South”), a registered holding com- 
pany, and Louisiana Power & Light Company (“‘Louisi- 
ana”), a public-utility subsidiary company of Middle 
South, have filed an application-declaration with this 
Commission, pursuant to the Public Utility Holding 
Company Act of 1935 (““Act’’), designating Sections 
6(a), 7, 9(a), 10, and 12(f) of the Act and Rule 43 
promulgated thereunder as applicable to the proposed 
transactions. All interested persons are referred to the 
application-declaration, which is summarized below, 
for a complete statement of the proposed transactions. 


Louisiana proposes to issue and sell to Middle South 
(the holder of all of the issued and outstanding shares 
of Louisiana’s no par value common stock), and 
Middle South proposes to acquire, 2,700,000 addition- 
al shares of Louisiana’s common stock, for an aggre- 
gate purchase price of $15,000,000 in cash. Louisiana 
further proposes, concurrently with the consummation 
of the proposed stock sale, and in order to strengthen 
its capital structure for the benefit of holders of all 
classes of its securities, to increase the stated value of 
that part of its capital stock represented by the 37,- 
600,000 shares of its common stock which will then 
be outstanding from $236,615,000 to $238,760,000 
by transferring $2,145,000 from its Retained Earnings 
Account to its Common Stock Account. Louisiana 
proposes to use the net proceeds from the sale of the 
additional common stock for its construction program, 
estimated at $127,000,000 for 1975, for the payment 
of outstanding short-term promissory notes, and for 
other corporate purposes. 


It is stated that no State commission and no Federal 
commission, other than this Commission, has juris- 
diction over the proposed transactions. It is further 
stated that no special or separate expenses are antici- 
pated in connection with the issuance and sale of 
common stock other than the filing fee of $2,000 
and legal fees not exceeding $1,000. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than December 23, 1975, re- 
quest in writing that a hearing be held on such matter, 
stating the nature of his interest, the reasons for such 
request, and the issues of fact or law raised by said 
application-declaration which he desires to controvert; 
or he may request that he be notified if the Commis- 
sion should order a hearing thereon. Any such request 
should be addressed: Secretary, Securities and Ex- 
change Commission, Washington, D. C. 20549. A 
copy of such request should be served personally or 
by mail upon the applicants-delcarants at the above- 
stated addresses, and proof of service (by affidavit 
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or, in case of an attorney at law, by certificate) 
should be filed with the request. At any time after 
said date, the application-declaration, as filed or 

as it may be amended, may be granted and per- 
mitted to become effective as provided in Rule 23 

of the General Rules and Regulations promulgated 
under the Act, or the Commission may grant exemp- 
tion from such rules as provided in Rules 20(a) and 
100 thereof or take such other action as it may deem 
appropriate. Persons who request a hearing or advice 
as to whether a hearing is ordered will receive any no- 
tices and orders issued in this matter, including the 
date of the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19266/November 26, 1975 


In the Matter of 


LOUISIANA POWER & LIGHT COMPANY 
142 Delaronde Street 
New Orleans, Louisiana 70174 


(70-5580) 


NOTICE OF POST-EFFECTIVE AMENDMENT RE- 
GARDING ISSUANCE AND SALE OF NOTES TO 
BANKS AND TO DEALER IN COMMERCIAL PAPER 
AND EXCEPTION FROM COMPETITIVE BIDDING 


NOTICE IS HEREBY GIVEN that Louisiana Power & 
Light Company (“Louisiana”), a public-utility subsidi- 
ary company of Middle South Utilities, Inc. (“Middle 
South”), a registered holding company, has filed with 
this Commission a post-effective amendment to the 
declaration in this proceeding pursuant to Sections 6(a) 
and 7 of the Public Utility Holding Company Act of 
1935 (“Act”) and Rule 50(a)(5) promulgated there- 
under regarding the following proposed transactions. 
All interested persons are referred to the amended 
declaration, which is summarized below, for a complete 
statement of the proposed transactions. 


By order in this proceeding issued on December 23, 
1974 (HCAR No. 18728), Louisiana was authorized 
to issue and sell its short-term notes to a group of ~ 
banks and to a dealer in commercial paper through 
June 30, 1976, with maturities not later than Decem- 
ber 31, 1976. An exception from competitive bidding 
was granted. The presently effective loan commitments 
from the banks terminate on December 31, 1975. 
Louisiana has obtained new bank loan commitments 
for the period January 1, 1976, through December 31, 
1976, and the respective maximum amounts which 
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may be borrowed by Louisiana from the banks parti- 
cipating in these bank loans during the period through 
December 31, 1976, are as follows: 


Maximum 
Amount 


The Chase Manhattan Bank (National 
Association), New York, New York $20,000,000 


Whitney National Bank of New Or- 


leans, La. 8,000,000 
First National Bank of Commerce, 

New Orleans, La. 6,000,000 
the Hibernia National Bank in 

New Orleans, La. 2,500,000 
National American Bank of New 

Orleans, La. 2,000,000 
Irving Trust Company, 

New York, New York 2,000,000 
The National Bank of Commerce 

in Jefferson Parish, New Orleans, La. 750,000 
The Bank of New Orleans and Trust 

Company, New Orleans, La. 500,000 
Central Bank, Monroe, La. 500,000 
First State Bank & Trust Company, 

Bogalusa, La. 300,000 
First National Bank of Jefferson 

Parish, Gretna, La. 200,000 
Assumption Bank and Trust Com- 

pany, Napoleonville, La. 170,000 
First National Bank of West Monroe, La. 150,000 
American Bank and Trust Company in 

Monroe, La. 100,000 
Bank of Louisiana in New Orleans, La. 100,000 
Bastrop National Bank, Bastrop, La. 100,000 
Guaranty Bank & Trust Company, 

Gretna, La. 100,000 
Metairie Bank and Trust Company, 

Metairie, La. 100,000 
Terrebonne Bank & Trust Company, 

Houma, La. 100,000 
The Ouachita National Bank in Mon- 

roe, La. 100,000 
First Guaranty Bank, Hammond, La. 75,000 




















Maximum 
Amount 
Bank of the South, Gretna, La. 60,000 
Franklin State Bank & Trust Com- 
pany, Winnsboro, La. 50,000 
Winnsboro State Bank & Trust Com- 
pany, Winnsboro, La. 50,000 
Bank of Morehouse, Bastrop, La. 25,000 
Citizens Bank & Trust Company, 
Thibodaux, La. 20,000 
$44,050,000 


Terms of the borrowings are unchanged from the present- 


ly effective commitments, but increases in the amounts 
of the commitments of three of the banks are effected. 
Authorization is now requested for Louisiana to make 
bank borrowings in accordance with the commitment 
amounts set forth above commencing January 1, 1976. 
Authorization is also requested for the borrowing per- 
iod with respect to both bank loans and sales of com- 
mercial paper notes to be extended through December 
31, 1976 (with maturities not later than December 31, 
1976, as heretofore authorized). In all other respects 
the proposed transactions remain unchanged. 


Itis stated that Louisiana maintains accounts with the 
lending banks; that at September 30, 1975, the bal- 

ances in such accounts aggregated $3,390,100; and 

that, although the balances in some of these accounts 
may be deemed to be compensating balances, most of 
these bank accounts are working accounts and fluctu- 
ations in their balances do not reflect or depend upon 
fluctuations in the respective amounts of such bank 

loans outstanding. The minimum balances customarily 
maintained in such bank accounts aggregate $2,391,000. 
Louisiana believes that these balances are adequate as of 
this time. If minimum balances of 10% or 20% were re- 
quired, the effective rate of interest would be 8.33% 

or 9.38%, respectively, using a prime rate of 72%. 


Louisiana’s construction program contemplates ex- 
penditures of approximately $127,000,000 in 1975 
and $145,000,000 in 1976. The net proceeds of the 
borrowings proposed will be used, together with other 
funds available to Louisiana, for the construction of 
new facilities, for additions and improvements to 
present facilities, and for other corporate purposes. 


ltis stated that no special or separate expenses are an- 
ticipated and that no State-or Federal commission, 
other than this Commission, has jurisdiction over the 
proposed transactions. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than December 23, 1975, re- 
quest in writing that a hearing be held on such 
Matter, stating the nature of his interest, the reasons 
for such request, and the issues of fact or law raised 


by said post-effective amendment to the declaration 
which he desires to controvert; or he may request that 
he be notified if the Commission should order a hear- 
ing thereon. Any such request should be addressed: 
Secretary, Securities and Exchange Commission, Wash- 
ington, D. C. 20549. A copy of such request should be 
served personally or by mail upon the declarant at the 
above-stated address, and proof of service (by affidavit 
or, in case of an attorney at law, by certificate) should 
be filed with the request. At any time after said date, 
the declaration, as amended or as it may be further 
amended, may be permitted to become effective as 
provided in Rule 23 of the General Rules and Regula- 
tions promulgated under the Act, or the Commission 
may grant exemption from such rules as provided in 
Rules 20(a) and 100 thereof or take such other action 
as it may deem appropriate. Persons who request a 
hearing or advice as to whether a hearing is ordered 
will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Corporate Re- 
gulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19267/November 26, 1975 


See Securities Act of 1933 Release No. 5648/November 
26, 1975. 








TRUST INDENTURE ACT OF 1939 





TRUST INDENTURE ACT OF 1939 
Release No. 419/November 25, 1975 


See Securities Act of 1933 Release No. 5647/November 
25, 1975. 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 9044/November 21, 1975 


In the Matter of 


FIDUCIARY EQUITY SHARES, INC. 
33 North High Street 
Columbus, Ohio 43215 


(811-1665) 


NOTICE OF FILING OF APPLICATION PURSUANT 
TO SECTION 8(f) OF THE ACT FOR ORDER DE- 
CLARING THAT COMPANY HAS CEASED TO BE 
AN INVESTMENT COMPANY 


NOTICE IS HEREBY GIVEN that Fiduciary Equity 
Shares, Inc. (“Applicant’’), an open-end, diversified 
management investment company registered under 
the Investment Company Act of 1940 (“Act”’), filed 
an application on October 1, 1975, for an order of 
the Commission declaring that Applicant has ceased 
to be an investment company as defined in the Act. 
All interested persons are referred to the application 
on file with the Commission for a statement of the 
representations contained therein, which are sum- 
marized below. 


Applicant, organized as a corporation under the laws 
of Ohio, registered under the Act on June 5, 1968. 
On October 5, 1973, Applicant’s shareholders unani- 
mously passed a resoltuion to cease operation on 
October 30, 1973, and to wind up completely Ap- 
plicant’s affairs by January 31, 1974, by conver- 
sion of all assets into cash and distribution of said 
cash to the shareholders on a pro rate basis. Appli- 
cant represents that this distribution was completed 
in January, 1974, and that Applicant’s Certificate of 
Dissolution was accepted by the Secretary of State 
of Ohio on December 5, 1974. 


Section 8(f) of the Act provides, in pertinent part, 
that when the Commission, upon application, finds 
that a registered investment company has ceased to 
be an investment company, it shall so declare by 
order and upon the effectiveness of such order, the 
registration of such company shall cease to be in 
effect. 


NOTICE IS FURTHER GIVEN that any interested 
person may, . not later than December 17, 1975, at 
5:30 am., submit to the Commission in writing a 
request for a hearing on this matter accompanied 

by a statement as to the nature of his interest, the 
reason for such request, and the issues of fact or law 
Proposed to be controverted, or he may request that 
he be notified if the Commission shall order a hear- 
ing thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange Com- 
mission, Washington, D. C. 20549. A copy of such 
request shall be served personally or by mail (air 
mail if the person being served is located more than 
500 miles from the point of mailing) upon Applicant 
at the address set forth above. Proof of such service 
(by affidavit or, in case of an attorney at law, by 
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certificate) shall be filed contemporaneously with the 
request. As provided by Rule 0-5 of the Rules and 
Regulations promulgated under the Act, an order dis- 
posing of the application will be issued as of course 
following said date unless the Commission thereafter 
orders a hearing upon request or upon the Commis- 
sion’s own motion. Persons who request a hearing, 

or advice as to whether a hearing is ordered, will re- 
ceive any notices and orders issued in this matter, 
including the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Investment 
Management Regulation, pursuant to delegated auth- 
ority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9045/November 21, 1975 


In the Matter of 


FIDUCIARY INCOME SHARES, INC. 
33 North High Street 
Columbus, Ohio 43215 


(811-1669) 


NOTICE OF. FILING OF APPLICATION PURSUANT 
TO SECTION 8(f) OF THE ACT FOR ORDER DE- 
CLARING THAT COMPANY HAS CEASED TO BE 
AN INVESTMENT COMPANY 


NOTICE IS HEREBY GIVEN that Fiduciary Income 
Shares, Inc. (“Applicant”), an open-end, diversified 
management investment company registered under 
the Investment Company Act of 1940 (“Act”), filed 
an application on October 1, 1975, for an order of 
the Commission declaring that Applicant has ceased 
to be an investment company as defined in the Act. 
All interested persons are referred to the application 
on file with the Commission for a statement of the 
representations contained therein, which are sum- 
marized below. 


Applicant, organized under the laws of Ohio, registered 
under the Act on June 6, 1968. On October 5, 1973, 
Applicant’s shareholders unanimously passed a resolu- 
tion to cease operation on October 30, 1973, and to 
wind up completely Applicant's affairs by January 31, 
1974, by conversion of all assets into cash and distri- 
bution of said cash to the shareholders on a pro rata 
basis. Applicant represents that this distribution was 
completed in January, 1974, and that Applicant’s 
Certificate of Dissolution was accepted by the Secre- 
tary of State of Ohio on December 5, 1974. 


Section 8(f) of the Act provides, in pertinent part, that 
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when the Commission, upon application, finds that a 
registered investment company has ceased to be an 
investment company, it shall so declare by order and 
upon the effectiveness of such order, the registration 
of such company shall cease to be in effect. 


NOTICE IS FURTHER GIVEN that any interested per- 
son may, not later than December 17, 1975, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on this matter accompanied by a state- 
ment as to the nature of his interest, the reason for 
such request, and the issues of fact or law proposed to 
be controverted, or he may request that he be notified 
if the Commission shall order a hearing thereon. Any 
such communication should be addressed: Secretary, 
Securities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request shall be served 
personally or by mail (air mail if the person being 
served is located more than 500 miles from the point 
of mailing) upon Applicant at the address set forth 
above. Proof of such service (by affidavit or, in case 

of an attorney at law, by certificate) shall be filed 
contemporaneously with the request. As provided 

by Rule 0-5 of the Rules and Regulations promul- 
gated under the Act, an order disposing of the appli- 
cation will be issued as of course following said date 
unless the Commission thereafter orders a hearing 
upon request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to whether 
a hearing is ordered, will receive any notices and orders 
issued in this matter, including the date of the hearing 
(if ordered) and any postponements thereof. 


For the Commission, by the Division of Investment 
Management Regulation, pursuant to delegated auth- 
ority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9046/November 21, 1975 


In the Matter of 


THE AMERICA GROUP COMPANIES FUND 
440 Lincoln Street 
Worcester, Massachusetts 01605 


(811-1643) 


NOTICE OF FILING OF APPLICATION PURSUANT 
TO SECTION 8(f) OF THE ACT FOR AN ORDER 
DECLARING THAT COMPANY HAS CEASED TO BE 
AN INVESTMENT COMPANY 


NOTICE IS HEREBY GIVEN that The America Group 
Companies Fund (“Applicant’’), registered under the 
Investment Company Act of 1940 (“Act”) as an open- 
end, non-diversified management investment company, 
filed an application on January 15, 1975, and an amend- 


ment thereto on October 1, 1975, pursuant to Section 
8(f) of the Act, for an order of the Commission declar- 
ing that Applicant has ceased to be an investment com- 
pany. All interested persons are referred to the applica- 
tion on file with the Commission for a statement of 
the representations contained therein which are sum- 
marized below. 


Applicant was organized under the laws of Delaware 
on April 28, 1968, to provide common management 
for The America Group Companies’ (“The America 
Group”) equity investments and to enable members 
of The America Group to pool orders for large or 
round lot purchases end sales of equity securities and 
to secure the benefits of economies of size in pur- 
chasing securities. It registered under the Act on May 
1, 1968. 


The America Group is comprised of State Mutual Life 
Assurance Company .of America (“State Mutual’’) 

and companies related to State Mutual through stock 
ownership or, in the case of mutual companies by 
agreements regarding joint marketing efforts and com- 
mon procedures for effecting management and opera- 
tional economies. Applicant’s only shareholders are 
State Mutual and five other members of The America 
Group. 


The application indicates that Applicant's Board of 
Directors re-examined Applicant's objectives and 
purposes and concluded that the reason for establish- 
ing and continuing Applicant no longer are present. 
On November 26, 1974, the Board of Directors 
adopted a resolution providing for the liquidation 

of Applicant and on December 16, 1974, its share- 
holders approved such liquidation. Applicant's as- 
sets were distributed pro-rata to shareholders as 

a liquidating dividend and certificates for Applicant's 
dissolution have been filed with the State of Dela- 
ware. 


Section 8(f) of the Act provides, in pertinent part, 
that when the Commission, upon application, finds 
that a registered investment company has ceased to 
be an investment company, it shall so declare by 
order and upon the taking effect of such order the 
registration of such company shall cease to be in 
effect. 


NOTICE IS FURTHER GIVEN that any person may, 
not later than December 17, 1975, at 5:30 p.m., sub- 
mit to the Commission in writing a request for a hear- 
ing on the matter, accompanied by a statement as to 
the nature of his interest, the reasons for such request, 
and the issues, if any, of fact or law proposed to be 
controverted or he may request that he be notified 

if the Commission shall order a hearing thereon. Any 
such communication should be addressed: Secretary, 
Securities and Exchange Commission, Washington, 

D. C. 20549. A copy of such request shall be served 
personally or by mail (air mail if the person being 
served is located more than 500 miles from the point 
of mailing) upon Applicant at the address stated 
above. Proof of such service (by affidavit, or in the 
case of an attorney at law, by certificate) shall be 
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the Commission’s own motion. Persons who request a 


hearing or advice as to whether a hearing is ordered, will 


receive any notices and orders issued in this matter in- 
cluding the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Investment 
Management Regulation, pursuant to delegated auth- 
ority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9047/November 21, 1975 


In the Matter of 


COMBINED SHARES, INC. 
Fidelity Mutual Life Bldg. 

South Penn Square 

Philadelphia, Pennsylvania 19101 


(811-1893) 


NOTICE OF PROPOSAL TO TERMINATE REGIS- 
TRATION PURSUANT TO SECTION 8(f) OF THE 
ACT 


NOTICE IS HEREBY GIVEN that the Commission 
Proposes, pursuant to Section 8(f) of the Investment 
Company Act of 1940 (“Act’’), to declare by order 
upon its own motion that Combined Shares, Inc. 
(“Combined”), registered as an open-end diversified 
management investment company, has ceased to be 
an investment company as defined in the Act. 


Combined was organized as a Delaware corporation 
on March 12, 1969, under the name FML Income 
Fund, Inc. It registered under the Act on June 25, 
1969, and its Registration Statement under the 
Securities Act of 1933 became effective on Decem- 
ber 4, 1969. 


Combined changed its name to FML Equity Income 
Fund, Inc., on September 4, 1969. On March 7, 
1974, after a merger with FML Growth Fund, Inc., 
it changed its name to Combined Shares, Inc. 


Pursuant to approval by vote of shareholders at the 
annual meeting held on May 20, 1975, Combined 
was merged into Massachusetts Investors Trust 
(“MIT”) at the close of business on June 4, 1975. 
MIT shares were issued in exchange for substantially 
all of Combined’s assets on the basis of MIT’s net 
asset value, and such MIT shares were then trans- 
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filed contemporaneously with the request. As provided 
by Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application wiil 

be issued as of course following said date unless the Com- 
mission thereafter orders a hearing upon request or upon 


ferred to Combined’s shareholders. 


Combined has retained $5,000.00 to defray the costs 
of winding up its business and to pay certain accrued 
expenses. Combined presently has no shareholders 
and has ceased to conduct any business as an invest- 
ment company. 


Section 8(f) of the Act provides, in pertinent part, 
that when the Commission, on its own motion or 
upon application, finds that a registered investment 
company has ceased to be an investment company, 
it shall so declare by order, and upon the effective- 
ness of such order, the registration of such company 
shall cease to be in effect. 


NOTICE !S FURTHER GIVEN that any interested 
person may, not later than December 17, 1975, at 
5:30 p.m., submit to the Commission in writing a 
request for a hearing on the matter accompanied 

by a statement as to the nature of his interest, the 
reason for such request, and the issues, if any, of fact 
or law proposed to be controverted, or he may re- 
quest that he be notified if the Commission should 
order a hearing htereon. Any such communication 
should be addressed: Secretary, Securities and Ex- 
change Commission, Washington, D. C. 20549. A 
copy of such request shall be served personally or 

by mail (air mail if the person being served is lo- 
cated more than 500 miles from the point of mail- 
ing) upon Combined at the address stated above. 
Proof of such service (by affidavit, or in the case of 
an attorney at law, by certificate) shall be filed con- 
temporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the matter 
herein will be issued as of course following said date 
unless the Commission thereafter orders..a hearing 
upon request or upon the Commission’s own motion. 
Persons who request a hearing or advice as to whether 
a hearing is ordered will receive notice of further de- 
velopments in this matter, including the date of the 
hearing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Investment 
Management Regulation, pursuant to delegated auth- 
ority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9048/November 21, 1975 


In the Matter of 
COLONIAL INCOME FUND, INC. 
THE COLONIAL FUND, INC. 

















COLONIAL CONVERTIBLE & SENIOR SECURITIES, 
INC. 


COLONIAL EQUITIES, INC. 
COLONIAL GROWTH SHARES, INC. 
COLONIAL VENTURES, INC. 


COLONIAL MANAGEMENT ASSOCIATES, INC. 
75 Federal Street 
Boston, Massachusetts 02110 


(812-3863) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTION FROM SECTION 22(d) OF 
THE ACT 


Colonial Income Fund, Inc. (“Colonial Income’’), The 
Colonial Fund, Inc., Colonial Colonial Convertible & 
Senior Securities, Inc., Colonial Equities, Inc., Colonial 
Growth Shares, Inc., and Colonial Ventures, Inc. here- 
inafter collectively referred to as the “Funds” and which 
are open-end management investment companies regis- 
tered under the Investment Company Act of 1940 
(“Act”), and Colonial Management Associates, Inc., 

the principal underwriter for the Funds, filed an appli- 
cation on September 22, 1975, pursuant to Section 

6(c) of the Act for an order of the Commission exempt- 
ing from Section 22(d) of the Act transactions whereby 
dividends payable from the investment income of 
Colonial Income will be reinvested at net asset value 

in shares of any of the other Funds then offering 

shares to the public. 


On October 28, 1975, a notice (Investment Company 
Act Release No. 9003) of the filing of the application 
was issued. The notice gave interested persons an op- 
portunity to request a hearing and stated that an order 
disposing of the application would be issued as of 
course unless a hearing should be ordered. No request 
for a hearing has been filed and the Commission has 
not ordered a hearing. 


The matter has been considered and it is found that 
the granting of the application is appropriate in the 
public interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the Act. 


IT IS ORDERED, pursuant to Section 6(c) of the 
Act, that the application for exemption from Section 
22(d) of the Act, be and hereby is granted, effective 
forthwith. 


For the Commission, by the Division of Investment 
Management Regulation, pursuant to delegated auth- 
ority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9049/November 21, 1975 


In the Matter of 


EATON & HOWARD SPECIAL FUND, INC. 
24 Federal Street 
Boston, Massachusetts 02110 


and 


MARVIN N. DEMCHICK 

Life of Pennsylvania Financial Corporation 
230 South Fifteenth Street 

Philadelphia, Pennsylvania 19102 


(812-3859) 


ORDER PURSUANT TO SECTION 17(b) OF THE 
ACT EXEMPTING A PROPOSED TRANSACTION 
FROM SECTION 17(a) OF THE ACT 


On October 24, 1975, a notice was issued (Invest- 
ment Company Act Release No. 9002) of an appli- 
cation filed on September 15, 1975, by Eaton & 
Howard Special Fund, Inc. (“Fund”), an open-end, 
diversified management company registered under 

the Act, and Marvin N. Demchick (““Demchick”), for 
an order of the Commission pursuant to Section 17(b) 
of the Act exempting the purchase by Demchick, who 
is President of Life of Pennsylvania Financial Corpora- 
tion (“Financial”), from Fund of 50,000 shares of 

the common stock of Financial. 


The notice gave interested persons an opportunity to 
request a hearing and stated that an order disposing 
of the application would be issued as of course unless 
a hearing should be ordered. No request for a hearing 
has been filed and the Commission has not ordered a 
hearing. 


The matter has been considered, and it has been found 
that the terms of the proposed transaction, including 
the consideration to be paid or received, are reasonable 
and fair and do not involve overreaching on the part 

of any person concerned, and that the proposed trans- 
action is consistent with the policy of the Fund and 
with the general purposes of the Act. Accordingly, 


IT iS ORDERED, pursuant to Section 17(b) of the 
Act, that the proposed purchase, as stated in the appli- 
cation, by Demchick from Fund of 50,000 shares of 
the common stock of Financial, is exempted from 

the provisions of Section 17(a) of the Act. 


For the Commission, by the Division of Investment 
Management Regulation, pursuant to delegated auth- 
ority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 9050/November 21, 1975 


In the Matter of 


APPLIED CONCEPTS, INC. 
1345 Avenue of the Americas 
New York, New York 10019 


(811-2359) 


NOTICE OF FILING OF APPLICATION PURSUANT 
TO SECTION 8(f) OF THE ACT FOR AN ORDER 
DECLARING THAT COMPANY HAS CEASED TO BE 
AN INVESTMENT COMPANY 


NOTICE IS HEREBY GIVEN that Applied Concepts, 
Inc. (““Applicant’’), a Delaware corporation registered 
as a diversified, closed-end investment company under 
the Investment Company Act of 1940 (the ‘“Act”’) 
filed an application on May 8, 1974, and amendments 
thereto on February 14, 1975 and August 1, 1975, 
pursuant to Section 8(f) of the Act for an order of 
the Commission declaring that the Applicant has 
ceased to be an investment company as defined in 

the Act. All interested persons are referred to the ap- 
plication on file with the Commission for a statement 
of the representations set forth therein, which are 
summarized below. 


Applicant states that it was organized in 1969 for the 
purpose of changing, in substance, the jurisdiction of 
incorporation of Palm Developers, Ltd., (““Palm”’), 
from the Bahamas to Delaware. In March 1969, follow- 
ing an exchange of all the issued and outstanding shares 
of capital stock of Palm for an equivalent number of 
shares of common stock of Applicant, Palm, the sole 
asset of which was a tract of real estate in the Bahamas, 
became a wholly owned subsidiary of Applicant. 


Applicant states that by December, 1972, almost all of 
such real estate had been sold and a substantial portion 
of Applicant's assets then consisted of marketable se- 
curities. On February 23, 1973, Applicant filed a notifi- 
cation of registration as an investment company on 
Form N-8A. 


At a shareholder meeting held in July 1973, a majority 


of Applicant’s shareholders approved resolutions to change 


the nature of Applicant's business so that it would cease 


to be an investment company and authorized Applicant's 
board of directors, in their discretion, to take appropriate 


action to achieve that end. By March, 1974, Applicant 
sold its investment securities and deposited most of its 
assets in non-interest bearing bank accounts. 


Between March 31, 1974, and January 22, 1975, Appli- 
cant sought an advantageous operational business acqui- 
sition, but was unable to find one, and on the latter 

date, the Board of Directors of Applicant determined to 


engage in the business of investing in commodity futures 


contracts, gold and silver bullion, and foreign currency. 
Applicant represents that it is presently engaged in such 
business and that it will continue to be engaged in such 

business in the future. Applicant further represents that 
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it is presently engaged in such business and that it will 
continue to be engaged in such business in the future. 
Applicant further represents that in connection with 

its present business it purchased, on January 24, 1975, 
for cash and not on margin, 500 ounces of gold bullion 
for an aggregate of approximately $91,000, and 5 con- 
tracts to deliver a total of 500 ounces of gold bullion 

in February 1976 in the aggregate amount of $98,110. 


Applicant states that it presently has approximately 
250 shareholders and 400,000 shares of common stock 
outstanding, and that such shares are not actively trad- 
ed in any securities market. 


Applicant represents that it is not relying upon and 
will not in the future rely upon any external adviser 
in connection with its business. Applicant further 
represents that it will not at any time invest in or 
trade in options relating to commodities contracts. 
In addition, Applicant represents that it will not at 
any time own, hold, or trade in securities having an 
aggregate value of more than 40% of its total assets. 
For this purpose, the term “securities” includes for- 
eign currency, foreign currency futures contracts, 
United States Government securities, and any other 
securities. 


Applicant states that as of August 1, 1975 its total 
assets consisted of the following: 


Cash $3,082 


Income Tax Refund 
Receivable 3,597 


Investment in Land 
Held for Resale 6,250 


500 ounces of Gold 





Bullion (Long) 92,735** 

$45,000 p.a. U.S. 

Treasury Bills 44,376** 
$150,040 

** At cost. 


Section 8(f) of the Act provides, in pertinent part, that 
when the Commission, upon application, finds that a 
registered investment company has ceased to be an 
investment company, it shall so declare by order, and 
upon the effectiveness of such order the registration 

of such company shall cease to be in effect. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than December 16, 1975, at 
5:30 p.m., submit to the Commission in writing a 
request for a hearing on the matter accompanied by 

a statement as to the nature of his interest, the reason 
for such request and the issues of fact or law proposed 
to be controverted, or he may request that he be noti- 
fied if the Commission shall order a hearing thereon. 
Any such communication should be addressed: 











Secretary, Securities and Exchange Commission, Wash- 
ington, D. C. 20549. A copy of such request shall be 
served personally or by mail (air mail if the persons 
being served is located more than 500 miles from the 
point of mailing) upon Applicant at the address stated 
above. Proof of such service (by affidavit, or in case 

of an attorney at law, by certificate) shall be filed con- 
temporaneously with the request. As provided by Rule 
0-5 of the Rules and Regulations promulgated under 
the Act, an order disposing of the Application will be 
issued as of course following said date unless the Com- 
mission thereafter orders a hearing upon request or 
upon the Commission’s own motion. Persons who re- 
quest a hearing or advice as to whether a hearing is 
ordered will receive any notices and orders issued in 
this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Investment 
Management Regulation pursuant to delegated auth- 
ority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9051/November 25, 1975 


See Securities Act of 1933 Release No. 5647/November 
25, 1975. 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9052/November 25, 1975 


In the Matter of 


AETNA VARIABLE ANNUITY LIFE INSURANCE 
COMPANY 


VARIABLE ANNUITY ACCOUNT C OF AETNA 
VARIABLE ANNUITY LIFE INSURANCE 
COMPANY 


and 


VARIABLE ANNUITY ACCOUNT D OF AETNA 
VARIABLE ANNUITY LIFE INSURANCE 
COMPANY 

151 Farmington Avenue 

Hartford, Connecticut 06156 


(812-3875) 


NOTICE OF APPLICATION PURSUANT TO SECTION 
17(b) OF THE ACT FOR AN ORDER EXEMPTING A 
PROPOSED TRANSACTION FROM SECTION 17(a) 
OF THE ACT 


NOTICE IS HEREBY GIVEN that AEtna Variable 
Annuity Life Insurance Company (“AVAR”), an 
Arkansas stock life insurance company, Variable 
Annuity Account C of AVAR (“Account C”), a 
separate account of AVAR registered under the In- 
vestment Company Act of 1940 (““Aet’’) as a unit 
investment trust, and Variable Annuity Account D 
of AVAR (“Account D”’), a separate account of 
AVAR not registered under the Act because its 
assets are derived solely from contracts issued in 
connection with pension and profit-sharing plans 
described in Section 3(c)(11) of the Act (collec- 
tively referred to as ““Applicants’’) filed an applica- 
tion on October 31, 1975, pursuant to Section 17(b) 
of the Investment Company Act of 1940 (““Act’’) for 
an order of the Commission exempting the Applicants 
from the provisions of Section 17(a) of the Act to 
the extent necessary to permit certain Account D 
assets to be transferred to Account C and Account D 
liabilities to be assumed by Account C. All interested 
persons are referred to the application on file with 
the Commission for a statement of the representations 
contained therein, which are summarized below. 


The assets of Accounts C and D are invested in shares 
of either AEtna Variable Fund, Inc. (“Fund”) or 

AEtna Encore Fund, Inc. (“Encore Fund”) depending 
on the election made by owners of or participants under 
the variable annuity contracts issued by Accounts C and 
D. The application states that since May 1, 1975, vari- 
able annuity contracts sold in connection with plans 
covering employees within the meaning of Section 
401(c)(1) of the Internal Revenue Code (“Section 
401(c)(1) contracts”) have been funded in Account 

D, but that such contracts sold prior to May 1, 1975, 
are funded in Account C as the result of a realign- 

ment program implemented as of May 1, 1975, under 
which Account C became registered as a unit invest- 
ment trust and under which AVAR itself ceased to be 
an investment company. 


The application further represents that AVAR is en- 
gaged in certain revisions of its variable annuity con- 
tracts which, in the very near future, will cause it to 
fund Section 401(c)(1) contracts in Account C. Ap- 
plicants indicate that this would result in having a 
small portion of Section 401(c)(1) contracts funded 
in Account D, while all the rest would be funded in 
Account C. Accordingly, to simplify its administra- 
tive procedures, AVAR proposes to transfer the as- 
sets in Account D funding Section 401(c)(1) con- 
tracts, shares of Fund and Encore Fund, to Account 
C and, correspondingly, to have Account C assume 
certain liabilities connected with these contracts. 


As of the time of transfer, each Account D Section 
401(c)(1) contract will have a dollar value deter- 
mined by multiplying the number of Accumulation 
Units credited to that contract by the then prevail- 
ing value of an Accumulation Unit. The contract 
value, so determined, would be transferred from 
Account D to Account C without any charge. On the 
same day, the number of Account C Accumulation 
Units-which will be credited to the contract as of the 
time of transfer will be determined by dividing the 
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total value of the contract by the then value of an 
Account C Accumulation Unit. The corresponding 
contract liabilities would then be assumed by Ac- 
count C. Thereupon, all of AVAR’s contract issued in 
connection with such plans would be funded in Ac- 
count C. Applicants represent that the required ap- 
proval of such transfer under Arkansas insurance law 
has been requested. 


Section 17(a) of the Act, in pertinent part, provides that 
it shall be unlawful for any affiliated person of a regis- 
tered investment company, or any affiliated person of 
such a person, knowingly to sell to or to purchase any 
security or other property from such registered com- 
pany. Accounts C and D are affiliated persons by rea- 
son of their being separate accounts of the same in- 
surance company (AVAR) and therefore under com- 
mon control. Section 17(a) is applicable here because 
the proposal made by Applicant involves the sale of 
securities, shares of Fund and Encore Fund, by Ac- 
count D to a registered investment company, Account 
C, in exchange for the assumption by Account C of 
the liabilities attributable to the Account D Section 
401(c)(1) contracts. Section 17(b) of the Act provides 
that the Commission, upon application, may exempt 

a proposed transaction from the provisions of Section 
17(a) if evidence establishes that the terms of the pro- 
posed transaction, including the consideration to be 
paid and received, are reasonable and fair and do not 
involve overreaching on the part of any person concern- 
ed and the proposed transaction is consistent with the 
policy of each registered investment company concern- 
ed and with the general purposes of the Act. 


Applicants assert that the terms of the proposed trans- 
action are reasonable and fair and do not involve over- 
reaching on the part of any person concerned. The basic 
contractual right of the variable annuity contract owners 
involved would remain unaffected by the transfer, the 
proposed transfer would not affect the operation or ob- 
jectives.of Account C [the registered investment com- 
pany concerned] and the general purposes of the Act 
would be furthered in that contract owners whose con- 
tracts are presently funded through Account D, which 
is not an investment company, following such transfer, 
will be afforded the protections of the Act through 
Account C, which is a registered investment company. 


NOTICE !S FURTHER GIVEN, that any interested per- 
son may, not later than December 22, 1975, at 5:30 
p.m., submit to the Commission in writing a request for 
a hearing on the matter accompanied by a statement as 
to the nature of his interest, the reason for such a re- 
quest, and the issues of fact or law proposed to be con- 
troverted, or he may request that he be notified if the 
Commission shall order a hearing thereon. Any such 
communication should be addressed: Secretary, Se- . 
curities and Exchange Commission, Washington, D. C. 
20549. A copy of such request shall be served personally 
or by mail (air mail if the person being served is located 
more than 500 miles from the point of mailing) upon 
Applicants at the address stated above. Proof of such 
service (by affidavit or in case of an attorney at law by 
certificate) shall be filed contemporaneously with the 
request. As provided by Rule 0-5 of the Rules and Re- 





578/SEC DOCKET 


gulations promulgated under the Act, an order disposing 
of the application will be issued as of course following 
such date unless the Commission orders a hearing upon 
request or upon the Commission’s own motion. Persons 
who request a hearing, or advice as to whether a hearing 
is ordered, will receive any notices and orders issued in 
this matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Investment Man- 
agement Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9053/November 25, 1975 


In the Matter of 
CHANNING INCOME FUND, INC. 
CHANNING SECURITIES, INC. 


CHANNING SHARES, INC. 
2777 Allen Parkway 
Houston, Texas 77019 


(812-3774) 


ORDER PURSUANT TO SECTION 17(b) OF THE ACT 
EXEMPTING A PROPOSED TRANSACTION FROM 
SECTION 17(a) OF THE ACT 


Channing Income Fund, Inc. (“Income’’), Channing Se- 
curities, Inc. (““Securities’’) and Channing Shares, Inc. 
(“Shares”) (collectively, ““Applicants’’) all open-end, 
diversified management investment companies regis- 
tered under the Investment Company Act of 1940 
(“Act’’), filed an application on March 10, 1975, and 
amendments thereto on April 24, 1975, and June 2, 
1975, pursuant to Section 17(b) of the Act for an 
order of exemption from the provisions of Section 
17(a) of the Act to permit the proposed merger of In- 
come and Securities into Shares. 


On June 27, 1975, a notice was issued (Investment 
Company Act Release No. 8838) of the filing of the 
application. The notice gave interested persons an 
opportunity to request a hearing and stated that an 
order disposing of the application might be issued on 
the basis of the information stated in the application 
unless a hearing should be ordered. No request for a 
hearing has been filed and the Commission has not 
ordered a hearing. 


The matter has been considered and it has been found, 
on the basis of the information stated in the applica- 
tion, that the terms of the proposed transaction are 
reasonable and fair and do not involve overreaching 




















on the part of any person concerned, and that the pro- 
posed transaction is consistent with the policies of 
Channing Shares, Inc., and with the general purposes 
of the Act. 


IT iS ORDERED, effective forthwith, pursuant to 
Section 17(b) of the Act, that the proposed merger 
of Channing Income Fund, Inc. and Channing Securi- 
ties, Inc. with and into Channing Shares,, Inc., be 

and hereby is, exempted from the provisions of Sec- 
tion 17(a) of the Act. 


For the Commission, by the Division of Investment 
Management Regulation, pursuant to delegated auth- 
ority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9054/November 25, 1975 


In the Matter of 
THE TRAVELERS INSURANCE COMPANY 


THE TRAVELERS FUND A FOR VARIABLE 
ANNUITIES 


and 


THE TRAVELERS FUND A-1 FOR VARIABLE 
ANNUITIES 

One Tower Square 

Hartford, Connecticut 06115 


(812-3811) 


NOTICE OF APPLICATION FOR AN ORDER PURSU- 
ANT TO SECTION 11 AND SECTION 17(f) OF THE 
ACT AND PURSUANT TO SECTION 6(c) GRANTING 
EXEMPTIONS FROM RULE 17f-2, SECTION 27(a)(3), 
SECTION 27(c)(2) AND RULE 22c-1 


NOTICE 1S HEREBY GIVEN that the Travelers Insur- 
ance Company (“Travelers’’), a Connecticut stock life 
insurance company, The Travelers Fund A for Variable 
Annuities (“Account A”), a separate account of Travel- 
ers which is registered as an open-end management in- 
vestment company under the Investment Company Act 
of 1940 (““Act’’), and The Travelers Fund A-1 for Var- 
iable Annuities (“Account A-1”), a separate account of 
Travelers which is registered as an open-end management 
investment company under the Act, (hereinafter collec- 
tively referred to as the ““Applicants”’) filed an application 
on May 13, 1975, and amendments thereto on June 17, 
July 7, August 20, September 15, and November 19, 
1975, pursuant to Section 11 of the Act for an order on 
behalf of Applicants approving an offer of exchange, and 
for an order pursuant to Section 17(f) and for an order 
granting exemption pursuant to Section 6(c) of the Act 


from provisions of Rule 17f-2 and Sections 27(a)(3) 
and 27(c)(2) and Rule 22c-1 on behalf of Travelers 
and Account A-1, and pursuant to Section 6(c) of 
the Act for_an order granting exemption from provi- 
sions of Section 27(a)(3) and Rule 22c-1 on behalf 
of Account A. All interested persons are referred to 
the application on file with the Commission for a 
statement of the representations contained therein 
which are summarized below. 


Account A, originally named The Travelers Fund 
for Variable Annuities, and Account A-1 are 
separate accounts of Travelers and, in accordance 
with Connecticut law, are facilities through which 
Travelers sets aside and invests assets attributable 
to certain variable annuity contracts (the “variable 
annuity contracts”). 


The Travelers Corporation is a Connecticut stock 
insurance company which is the publicly held par- 
ent of The Travelers Group of companies. 


Travelers Equities Fund, Inc. (“TEFI’’), a Maryland 
corporation, is registered as a diversified open-end 
management investment company under the Act. 
The Travelers Investment Company and Travelers 
Equities Sales, Inc. act as investment adviser and 
principal underwriter respectively for Accounts A 
and A-1 and TEFI. 


The Massachusetts Company, Inc., a wholly-owned 
subsidiary of The Travelrs Corporation, is a corpor- 
ate trustee and it or its subsidiaries act as investment 
adviser or distributor of Massachusetts Fund, Free- 
dom Fund, Inc., Independence Fund, Inc. and Mass- 
achusetts Fund for Income (hereinafter collectively 
referred to as the “Massachusetts Funds”) which are 
open-end management investment companies regis- 
tered under the Act. 


Section 11(a) 


Section 11(a) of the Act makes it unlawful for any re- 
gistered open-end company or any principal under- 
writer therefor to make an offer to the holder of a 
security of such company or of any other open-end 
investment company to exchange his security for a 
security in the same or another such company on 

any basis other than the relative net asset values of 
the respective securities to be exchanged unless the 
terms of the offer have first been submitted to and 
approved by the Commission. 


A. Travelers and Account A-1 seek an exemption from 
the requirements of Section 11(a) to allow a share- 
holder of TEF! or any one of the Massachusetts Funds 
to transfer his accumulated investment in this invest- 
ment company to a variable annuity contract issued by 
Account A-1 at net asset value plus the imposition of 

a transfer charge of $50 or 1.25% of the accumulated 
investment, whichever is lesser. 


Travelers and Account A-1 assert that it would be in- 
appropriate to charge a shareholder of TEF! or any 
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one of the Massachusetts Funds the sales charge for 
the exchange as no sales effort would be involved in 
the transaction, but as there are expenses involved in 
effecting the transfer, it would be unfair to existing 
contract owners to allow these persons to transfer their 
accounts and avoid these expenses. Applicants assert 
that this charge will pay for the administrative costs 
involved in the transfer, will not be used to compen- 
sate any sales personnel, and will apply only to those 
shareholders who elect the transfer and, therefore, 
will not discriminate against those shareholders who 
do not make the election. 


B. The variable annuity contracts of Account A and 
Account A-1 allow for the transfer of all or any part 

of the cash value (the number of accumulation units 
credited to the contract in that separate account mul- 
tiplied by the then accumulation unit value for that 
separate account) from Account A-1 to Account A and 
vice versa. Applicants represent that Account A-1 and 
Account A have different investment objectives and the 
transfer privilege will allow the contractowner to change 
his investment media when he deems that the circum- 
stances warrant it. 


The Applicants request an exemption from the require- 
ments of Section 11(a) to impose a $5.00 transfer 
charge to cover the cost of effecting the transfer except 
that there will be no charge imposed on the first trans- 
fer and there will be no charge on any request for trans- 
fer received between 60 and 30 days before the due 
date of the first annuity payment under the variable 
annuity contract. A contract owner will be notified 
between 90 and 60 days before the due date of the 
first annuity payment of his right to transfer cash 
value at no cost. Applicants will absorb the cost of a 
final transfer before the annuity payout commences 

in order that the contractowner, may, at no cost, 

elect the investment media for the annuity payout 
period. At any time prior to 60 days before the an- 
nuity payout begins, Applicants will not consider a 
transfer of cash value to be the owner’s final election. 
No transfer will be allowed less than 30 days prior to 
the commencement of the annuity payments due to 
the time necessary for administrative handling and 

no transfer will be allowed after the annuity payout 
period begins. 


Applicants represent that the $5.00 transfer charge will 
be uniformly applied only to those individuals who ex- 
ercise the transfer privilege to pay for the administrative 
cost involved and, therefore, will not be discriminatory 
to those contractowners who do not exercise the trans- 
fer privilege. 


Section 17(f}{3) and Rule 17f-2 


Section 17(f)(3) of the Act provides that a registered 
management investment company may maintain its 
securities and similar investments in its own custody, 
but only in accordance with such rules and regulations 
or orders as the Commission may from time to time 
prescribe for the protection of investors. Rule 17f-2(b) 
provides, with certain exceptions, that all securities and 
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similar investments must be deposited in the safekeeping 
of a bank or other company whose functions and physi- 
cal facilities are supervised by federal or state authority. 
Rule 17f-2(d) provides that no more than five persons 
shall have access to such investments. 


Travelers and Account A-1 request an order pursuant to 
Section 17(f)(3) and, pursuant to Section 6(c), an order 
of exemption from Rule 17f-2, to permit duly author- 
ized representatives of the Connecticut Commissioner 
of Insurance to have access to the assets of Account A-1 
on the grounds that adequate protection will be afford- 
ed to variable annuity contract owners. 


The assets of Account A-1 will be deposited with the 
Hartford National Bank and Trust Company, Hart- 
ford, Connecticut, pursuant to the terms of a safe- 
keeping agreement. Applicants represent that access 
by authorized representatives of the Connecticut Com- 
missioner of Insurance will facilitate the regulatory 
functions of the Commissioner and will provide an 
additional protection for contract owners. 


Rule 22c-1 


Rule 22c-1 promulgated under Section 22(c) of the Act 
provides, in pertinent part, that no registered invest- 
ment company issuing any redeemable security, no 
person designated in such issuer's prospectus as auth- 
orized to consummate actions in any such security, 

and no principal underwriter of, or dealer in, any 

such security shall sell, redeem, or repurchase any 

such security except at a price based on the current 

net asset value of such security which is next computed 
after receipt of a tender of such security for redemption 
or of an order’to purchase or sell such security. 


Applicants state that the literal requirements of Rule 
22c-1 may not be met by the method proposed to be 
used by Accounts A and A-1 to apply the first pur- 
chase payment under the variable annuity contract. 
Under the proposed procedure, the first net purchase 
payment will be applied by Travelers to provide ac- 
cumulation units to the credit of the contract as of the 
valuation next following receipt of the purchase pay- 
ment at the Travelers home office, or on the date indi- 
cated by the purchaser in the application for the con- 
tract, if later. An election by the purchaser of a later 
date could result in the sale of a security at a price 
which is not based on the current net asset value of 
such security which is next computed after receipt of 
an order to purchase such security. Applicants repre- 
sent that it is industry practice to allow an investor 

to specify a-date for applying the first payment under 
a variable annuity contract and that such a request by 
an investor is usually made for valid tax reasons. 


Applicants request an exemption from Rule 22c-1 to 
allow the purchaser, if he elects, to designate a spec- 
ific date for commencement of the variable annuity 
contract and to allow Travelers to apply the first pur- 
chase payment under the variable annuity contract in 
accordance with this designation. 

















Applicants assert that Rule 22c-1 was intended to 
eliminate dilution resulting from the sale, redemption 
or repurchase of securities at a price other than their 
net asset value and speculative trading practices which 
are unfair to the other shareholders of an investment 
company issuing redeemable securities. Applicants 
assert that this proposed valuation method would not 
lead to the abuses which Rule 22c-1 was designed to 
eliminate. 


Section 27(a)(3) 


Section 27(a)(3) of the Act makes it unlawful for any 
registered investment company issuing periodic pay- 
ment plan certificates, or for any depositor of or 
underwriter for such company, to sell any such cer- 
tificate if the amount of sales load deducted from any 
one of the first 12 monthly payments exceeds propor- 
tionately the amount deducted from any other such 
payment or if the amount of sales load deducted from 
any subsequent payment exceeds proportionately the 
amount deducted from any other subsequent payment. 


Rule 27a-2 provides, in pertinent part, that a regis- 
tered separate account shall be exempt from Section 
27(a)(3) provided that the amount of sales load de- 
ducted from any payment during a contract year 
does not exceed the proportionate amount deducted 
from any prior payment during the contract period. 


The amount of sales load deduction from a Single 
Premium Variable Annuity Contract is 5.25% of the 
first $15,000 of the premium payment (purchase 
payment). The sales load on the portion of a single 
premium in excess of $15,000 is 3.25% of the next 
$35,000, 1.25% of the next $50,000 and 0.25% of 
any portion in excess of $100,000. No further pre- 
mium payment may be made under a single premium 
contract without the consent of Travelers. 


Applicants state, however, that an additional premium 
payment may be made, with the consent of Travelers. 
Accordingly, under the schedule of sales deductions 

it is possible that the percentage of sales load deducted 
from premium payments made in any contract year 
after the first year could exceed proportionately the 
percentage deducted from premium payments made in 
any previous contract year. For example, if in the first 
contract year the single premium was $45,000, the 
applicable sales load would be 5.25% of the first 
$15,000 and 3.25% of the next $30,000. However, if 
in the fourth contract year Travelers consented to an 
additional single premium of $10,000, the sales load 
would be 5.25%. Applicants state that since an increase 
in the level of sales load would occur during the term 
of the contract, Rule 27a-2 would not be applicable 
and the uniformity of deduction provisions of Section 
27(a)(3) would be violated. 


Applicants request an exemption from Section 27(a)(3) 
of the Act to permit the deduction of sales charges 

from additional premium payments received on Single 
Premium Variable Annuity Contracts issued by Account 
A-1 and Account A to be at the highest applicable rate, 


provided that the percentage of sales load deducted 
may not exceed 9%. 


Applicants assert that this sales load deduction is 
necessary as there will be sales effort required in 
acquiring additional premium payments. They also 
state that such additional premium payments may 
be advantageous for an investor since the purchase 
of a new contract would require the payment of 
certain administrative charges which are assessed 
against each contract. 


Applicants assert that Section 27(a)(3) of the Act 

was designed to lessen losses which might be incurred 
on early termination of periodic payment plan certi- 
ficates involving a front-end load arrangement. Appli- 
cants represent that their proposed sales deduction 
schedule does not involve a front-end load arrangement 
and that such schedule cannot lead to the abuses in- 
tended to be curbed by Section 27(a)(3). 


Section 27(c)(2) 


Section 27(c)(2) of the Act prohibits a registered in- 
vestment company, or a depositor or underwriter for 
such company, from selling periodic payment plan 
certificates unless the proceeds of all payments, other 
than the sales load, are deposited with a bank as 
trustee or custodian and held under an indenture or 
agreement containing, in substance, the provisions 
required by Sections 26(a)(2) and 26(a)(3) of the Act 
for a unit investment trust. Section 26(a)(2) requires 
the trustee or custodian to segregate and hold in trust 
all securities and cash of the trust, places certain re- 
strictions on charges which may be made against the 
trust income and corpus, and excludes from expenses 
which the trustee or custodian may charge against the 
trust any payments to the depositor or principal 
underwriter other than a fee, not exceeding such reason- 
able amount as the Commission may prescribe, for 
performing bookkeeping and other administrative ser- 
vices delegated to them by the trustee or custodian. 
Section 26(a)(3) governs the circumstances under 
which the trustee or custodian may resign. Travelers 
and Account A-1 request an exemption from Section 
27(c)(2) to permit the proceeds of all payments under 
the variable annuity contracts for which Account A-1 
is the funding medium to be held by Travelers on the 
ground that the obligations undertaken by Travelers, 
a regulated insurance company, to the holders of such 
contracts provide substantially the protection con- 
templated by the requirements of Section 27(c)(2). 


Travelers and Account A-1 have consented that the 
order granting exemption from Section 27(c}(2) may 
be subject to the conditions that: (1) the charges 

for administrative services under the variable annuity 
contracts for which Account A-1 is the funding me- 
dium shall not exceed such reasonable amounts as 
the Commission shall prescribe, jurisdiction being re- 
served for such purpose, and (2) the payment of sums 
and charges out of the assets of Account A-1 shall not 
be deemed to be exempted from regulation by the 
Commission by reason of the order, provided that the 
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consent of Travelers and Account A-1 to the conditions 
shall not be deemed to be a concession to the Commis- 
sion of authority to regulate the payments of sums and 
charges out of such assets other than charges for admin- 
istrative services, and Travelers and Account A-1 re- 
serve the right to assert in any proceeding before the 


Commission, in any suit or action in any court or other- 


wise, that the Commission has no authority to regu- 
late the payment of such other sums or charges. 


Section 6{(c) 


Section 6(c) of the Act provides, in pertinent part, that 
the Commission may conditionally or unconditionally 
exempt any person, security, or transaction, or any 
class or classes of persons, securities, or transactions 
from any provisions of the Act or from any rule or 
regulation under the Act, if and to the extent such ex- 
emption is necessary or appropriate in the public in- 
terest and consistent with the protection of investors 
and the purposes fairly intended by the policy and 
provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than December 22, 1975 at 
5:30'p.m., submit to the Commission in writing a 
request for a hearing on the matter accompanied by 

a statement as to the nature of his interest, the reason 
for such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a hearing 
thereon. Any such communication should be address- 
ed: Secretary, Securities and Exchange Commission, 
Washington, D. C. 20549. A copy of such request shall 
be served personally or by mail (air mail if the person 
being served is located more than 500 miles from the 
point of mailing) upon Applicants at the address 
stated above. Proof of such service (by affidavit, or 
in case of an attorney at law, by certificate) shall be 
filed contemporaneously with the request. As pro- 
vided by Rule 0-5 of the Rules and Regulations pro- 
mulgated under the Act, an order disposing of the 
application will be issued as of course following De- 
cember 22, 1975, unless the Commission thereafter 
orders a hearing upon request or upon the Commis- 
sion’s own motion. Persons who request a hearing, 

or advice as to whether a hearing is ordered, will re- 
ceive any notices and orders issued in this matter, 
including the date of the hearing (if ordered) and any 
postponement thereof. 


For the Commission, by the Division of Investment 
Management Regulation, pursuant to delegated auth- 
ority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 9055/November 25, 1975 


In the Matter of 


CAPITAL INVESTORS CORPORATION 
Capital Building 

Front & Ryman Streets 

Missoula, Montana 59801 


(811-1253) 


ORDER PURSUANT TO SECTION 8(f) OF THE ACT 
DECLARING THAT COMPANY HAS CEASED TO 
BE AN INVESTMENT COMPANY 


Capital Investors Corporation (““Applicant’’) a closed- 
end, non-diversified management investment company 
registered under the Investment Company Act of 
1940 (“Act”’) filed an application on August 14, 1975, 
and an amendement thereto on October 15, 1975, 
pursuant to Section 8(f) of the Act for an order of the 
Commission declaring that Applicant has ceased to be 
an investment company as defined in the Act: 


On October 29, 1975, a notice (Investment Company 
Act Release No. 9006) was issued of the filing of said 
application. The notice gave interested persons an 
opportunity to request a hearing and stated that an 
order disposing of the application would be issued as 
of course unless a hearing should be ordered. No re- 
quest for a hearing has been filed, and the Commission 
has not ordered a hearing. 


The matter has been considered, and it is found that 
Applicant has ceased to be an investment company. 
Accordingly, 


IT IS HEREBY ORDERED, pursuant to Section 8(f) 
of the Act, that the registration of Capital Investors 
Corporation shall cease to be in effect. 


For the Commission, by the Division of Investment 
Management Regulation, pursuant to delegated auth- 
ority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9056/November 26, 1975 


In the Matter of 


DELTA CAPITAL CORPORATION 
c/o Noah E. Hurley 

312 Ellison Road 

Sommerset, New Jersey 08873 






(811-2384) 

















ORDER TERMINATING REGIST RATION PURSUANT 
TO SECTION 8(f) OF THE ACT 


On October 29, 1975, a notice was issued (investment 
Company Act Release No. 9005) stating that the Com- 
mission proposed, pursuant to Section 8(f) of the 
Investment Company Act of 1940 (“Act”’), to declare 
by order upon its own motion that Delta Capital Cor- 
poration (“Delta Capital’) has ceased to be an invest- 
ment company as defined in the Act. 


The notice gave interested persons an opportunity to 
request a hearing and stated that an order terminating 
registration might be issued upon the basis of the 
information stated therein unless a hearing should be 
ordered. No request for a hearing has been filed, and 
the Commission has not ordered a hearing. 


The matter having been considered, it is found that 
Delta Capital has ceased to be an investment com- 
pany. Accordingly, 


IT iS HEREBY ORDERED, pursuant to Section 8(f) 
of the Act, that the registration of Delta Capital Cor- 
poration under the Act shall forthwith cease to be in 
effect. 


For the Commission, by the Division of Investment 
Management Regulation, punsuant to delegated 
authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9057/November 26, 1975 


See Securities Act of 1933 Release No. 5648/November 
26, 1975. 
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INVESTMENT ADVISERS ACT OF 1940 
Release No. 488/November 24, 1975 


Admin. Proc. File No. 3-4730 
In the Matter of 


BARBARA YOUNG RICHMOND 
dba Richmond & Co. 


FINDINGS AND ORDER DENYING APPLICATION 
FOR REGISTRATION 


In these investment adviser proceedings under the 
Investment Advisers Act of 1940, Barbara Young 
Richmond dba Richmond & Co. (“applicant’’) a 
sole proprietorship, without admitting or denying 
the allegations in the order for proceedings has sub- 
mitted an offer of settlement which the Commission 
has determined to accept. 


On the basis of the order for proceeding and the 
offer of settlement, it is found that if the applicant 
were registered as an investment adviser, her regis- 
tration would be subject to suspension and revoca- 
tion under Section 203(e) of the Investment Ad- 
visers Act of 1940, and that it is in the public in- 
terest to deny her application for registration as 
specified in the offer of settlement. 


Accordingly, 1T 1S ORDERED that the application 
for registration as an investment adviser of Barbara 
Young Richmond dba Richmond & Co. be and here- 
by is, denied. 


For the Commission by its Secretary, pursuant to 
deiegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT ADVISERS ACT OF 1940 
Release No. 489/November 25, 1975 


See Securities Act of 1933 Release No. 5647/November 
25, 1975. 
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Litigation Release No. 7174/November 21, 1975 


SEC v. TIPCO, INC,, et al. 
(N.D. Tex.) 


Richard M. Hewitt, Administrator of the Fort Worth 
Regional Office of the Securities and Exchange Com- 
mission, today announced that on November 15, 
1975, Federal District Judge William M. Taylor, Jr., 
Dallas, Texas, appointed attorneys Larry L. 
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Schoenbrun and Richard M. Hull, LTV Tower, Dallas, 
Texas, Receivers for Olympic Petroleum Corporation, 
Alliance Energy Corporation (formerly Tipco, Inc.) 
and Tipco Management Corporation, all of Dallas. 
Judge Taylor’s action was in response to a motion by 
the Commission for summary judgment. 


The appointment of the receiver stemmed from the 
Commission’s Complaint filed on January 18, 1974, 
charging violations of the securities registration and 
antifraud provisions of the federal securities laws in 
the offer and sale of fractional undivided working 
interests in oil and gas leases by Olympic Petroleum 
Corporation and Tipco, Inc., using Schedule D offer- 
ing sheets filed with the Commission under Regula- 
tion B. 


For further information, see Litigation Release Nos. 
6216, 6255, 6364, 6852, and 7021. 





Litigation Release No. 7175/November 21, 1975 


STATE OF TEXAS v. WAYNE R. MORGAN, et al. 
(Dallas County, Texas) 


Richard M. Hewitt, Administrator of the Fort Worth 
Regional Office of the Securities and Exchange Com- 
mission, and Roy M. Mouer, Texas Securities Com- 
missioner, today jointly announced that on Novem- 
ber 17, 1975, in State District Court at Dallas, Texas, 
Wayne R. Morgan, Fort Worth, Texas, and Jesse D. 
Sanders, Dallas, Texas, were sentenced to six and 
one-half years imprisonment and fines of $16,500 
each. Richard H. Perkins of Dallas, Texas, received 

a four-year probated sentence and was fined $9,000. 


On November 11, 1975, Morgan, Sanders and Per- 
kins pleaded guilty to one count each of six, four- 
count indictments, which were returned on July 28, 
1975, charging violations of the securities registra- 
tion, broker-dealer registration and antifraud provi- 
sions of the Texas Securities Act in connection with 
the organization and promotion of more than 130 
real estate syndications in the North Texas area. 
After a five-day trial, the sentences were imposed 
by a jury. 


For further information, see Litigation Release Nos. 
6446, 6470, 6482, 6527, and 7158. 





Litigation Release No. 7176/November 24, 1975 


SEC v. WALLACE GENE McKINNEY, et al. 
(Dist. of Kans.) 


Richard M. Hewitt, Administrator of the Fort Worth 
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Regional Office of the Securities and Exchange Com- 
mission, today announced that on November 17, 
1975, Federal District Judge Frank G. Theis, Wichita, 
Kansas, entered an order of permanent injunction en- 
joining Betex Corporation and James Gresham North- 
octt, Jr., both of Charlotte, North Carolina, from vio- 
lations of the registration and antifraud provisions 

of the federal securities laws in connection with the 
sale of investment contracts in the form of purchase 
and maintenance agreements for cattle and invest- 
ment contracts in the form of lease and management 
agreements for agricultural crops, or any other secur- 
ities. 


The defendants consented to the entry of the injunc- 
tion without admitting or denying the allegations of 
the Commission’s complaint, which was filed in Fed- 
eral District Court at Wichita, on November 3, 1975. 


The complaint charged that the defendants sold to 
investors in several states purchase and maintenance 
agreements for cattle issued by McKinney Cattle 
Company, and lease and management agreements for 
agricultural crops issued by McKinney Farms. 


For further information, see Litigation Release No.. 
7153. 





Litigation Release No. 7177/November 25, 1975 


SEC v. WESTCO FINANCIAL CORPORATION, et al. 
(D. Colo. Civil No. 75-M-1203) 


Robert H. Davenport, Administrator of the Denver 
Regional Office of the Securities and Exchange Com- 
mission, today announced the filing of a civil com- 
plaint in the U. S. District Court for the District of 
Colorado on November 11, 1974 against Westco 
Financial Corporation, Charles Julius Johnson, Old 
Colorado City Corporation, Helen M. Clemmons, 
Jack W. McKeever, Tanglewood Ranch 50-A, Ltd., 
Milford A. Sims, Westco Investment Corporation, 
all of Colorado, seeking to enjoin them from vio- 
lating the registration and antifraud provisions 

of the Federal Securities Laws. The Commission 
also sought receivers for Old Colorado City Corpor- 
ation, Tanglewood Ranch 50-A, Ltd., and Westco 
Investment Corporation. 


The complaint alleges that defendants Johnson, 
Westco Financial Corporation, Old Colorado City 
Corporation, Clemmons, and McKeever violated the 
registration and antifraud provisions of the Federal 
Securities Laws in connection with the purchase and 
sale of common stock of Old Colorado City Cor- 
poration. The complaint also alleges the violation of 
said provisions by Johnson, Westco Financial Cor- 
poration; Tanglewood 50-A, Ltd., and Sims in con-’ 
nection with the offering and sale of limited 

















partnership interests of Tanglewood Ranch 50-A, Ltd. 


In addition, the complaint alleges violations of said 
provisions by Johnson, Westco Financial Corporation, 
and Westco Investment Corporation, in connection 
with the purchase and sale of demand notes of West- 
co Investment Corporation. The complaint further 
alleges violations of the recordkeeping and reporting 
provisions of the Federal Securities Laws by John- 

son and Westco Financial Corporation. 


On November 14, Federal District Court Judge 
Richard P. Matsch entered an order permanently 
enjoining the/defendants as prayed for in the com- 
plaint pursuant to a consent by the defendants in 
which they neither admitted nor denied the allega- 
tions of the complaint. An order was also entered by 
the court appointing Richard E. Mishkin and Byron 
Snow, Co-receivers of Old Colorado City Corpora- 
tion, Robert Berger Receiver for Tanglewood Ranch 
50-A, Ltd., and Robert Olson Receiver for Westco 
Investment Corporation. 


As a part of the same action the Securities Investors 
Protection Corporation applied for and received with 
the consent of Defendant Westco Financial Corpora- 
tion, the appointment of William Fisher as Trustee 
for Westco Financial Corporation to take charge of 
its assets and liquidate its business. 





Litigation Release No. 7178/November 25, 1975 


USA v. DWAIN CLARK, et al. 
(C.D. CA CR 75-807-1H) 


Gerald E. Boltz, Administrator of the Los Angeles 
Regional Office of the Securities and Exchange 
Commission, announced that on September 10 

and 26, 1975, sentences were imposed on a number 
of defendants who had pled guilty to violations of 
federal conspiracy and mail fraud laws in connec- 
tion with the offer, sale and distribution of the 
common stock of Ammon Corporation and Zenith 
Development Corporation (formerly Electronic 
Agricultural Machinery Development Corpora- 
tion), both Salt Lake City corporations. The follow- 
ing sentences were imposed by Judge Irving Hill of 
the United States District Court for the Central 
District of California: 


Alexander “‘Ozzie’” Curtis, also known as Alexan- 
der Greenberg, a Beverly Hills, California promoter, 
was sentenced to eight months in jail, five years’ 
probation and an $11,000 fine; Dwain J. Clark, a 
Los Angeles attorney and former Federal Bureau 

of Investigation agent, received 60 days in jail, 

three years’ probation and a $5,000 fine; Nathan 
Debin, a theatrical agent who now resides in 
Woodstock, New York, received three years’ 
probation and a $1,000 fine; and Robert C. 


Goodwin of San Clemente, California, a transfer 
agent doing business as Nevada Securities Transfer 
Corporation and General Transfer Agency, received 
60 days in jail, three years’ probation and a $1,000 
fine. Charges were dismissed as to Frances Holman 
Cording of Van Nuys, California. 


The indictment charged, among other things, the 
above defendants with perpetrating a scheme to 
defraud the investing public through the acquisition, 
promotion, and manipulation of the securities of 
“shell’’ companies, including the common stock of 
Ammon and Zenith. 


On May 20, 1974, the SEC filed a civil action against 
Curtis, Cording, Goodwin, Debin and others charg- 
ing them with fraud and violations of the registration 
provisions of the Securities Act in connection with 
the sale of the securities of World Mint, Inc. and 
Ships Stores, Inc. This action (Civil Action No. 74- 
1378-RF) is still pending in the U. S. District Court, 
Central District of California. 


For further information concerning this action, 
see Litigation Release No. 6378, 5/24/74. 





Litigation Release No. 7179/November 25, 1975 


SEC v. WESTON INTERNATIONAL CORPORATION, 
et al. 
(USDC, District of Columbia, Civil Action No. 75-1878) 


Paul F. Leonard, Administrator of the Washington 
Regional Office, announced that on November 10, 
1975, the Commission filed a Complaint for Perma- 
nent Injunction and Ancillary Relief and Motions 
for a Temporary Restraining Order and a Prelimin- 
ary Injunction against Weston International Corpor- 
ation (Weston), Ralph Blasey (Blasey), Glen R. John- 
son (Johnson) and William P. FitzGerald (FitzGerald) 
of Rockville, Maryland (Weston defendants); The 
Panorama Group, Inc. (Panorama), Panorama of 
Greater Washington, Inc., Panorama International 
Limited, Panorama Properties, Inc., Meetings and 
Reservations International, Inc., Sancho Panza, 
Panorama Resort Management, Inc., Williston H. 
Clover (Clover), Duane J. Novosedliak (Novosedliak), 
all of Washington, D. C.; Tip Tree Corporation and 
World Conferences, Inc. of New York, New York 
and Kevin Kennedy (Kennedy) of Princton, New 
Jersey (Panorama defendants) charging them with 
violations of Section 10(b) of the Securities Ex- 
change Act of 1934 and Rule 10b-5 thereunder in 
connection with an agreement to purchase and sell 
all of the outstanding stock of Travel Consultants, 
Inc. (TC1), a wholly owned subsidiary of Weston. 
Weston and its board of directors, Blassey, Johnson 
and FitzGerald, are also charged with filing a false 
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and misleading annual report with the Commission. 


The Commission alleged the following, among other 

things: Weston and Panorama entered into an agree- 

ment whereby Weston agreed to sell to Panorama all 

of its stock in TCI. In inducing Weston to enter into 

this agreement Panorama failed to disclose to Weston 
its financial inability to meet its obligation at closing. 
After assuming interim operational control of TCI, 


pending shareholder approval, the Panorama defendants 


wrongfully withdrew and diverted from TCI large 
amounts of cash which were then deposited into the 
accounts of the Panorama affiliated companies and 
used for the separate benefit of the Pancrama defend- 
ants. Defendants Balsey, Johnson and FitzGerald are 
charged with failing to carry out their responsibilities 
as Weston directors with respect to TCI, after Panor- 
ama assumed operational control over TCI. 


On November 10, 1975, a Temporary Restraining 
Order was entered by the Honorable June L. Green, 
U. S. District Judge for the District of Columbia, 

(1) restraining the Panorama defendants from man- 
aging TCI or otherwise exercising any control, direc- 
tion or supervision over TCI; (2) freezing the per- 
sonal and corporate assets of the Panorama defend- 
ants except for Novosedliak; and (3) ordering Blasey, 
Johnson, and FitzGerald to continue to perform 
their duties and carry out their responsibilities as 
directors of Weston with respect to TCI. 


On November 13, 1975, defendants Novosedliak, 
Panorama, Panorama of Greater Washington, Pan- 
orama International, Ltd., Panorama Properties, 
inc., World Conferences, Inc., Clover and Kennedy 
consented, without admitting or denying the allega- 
tions, to an Order for Preliminary Injunction en- 
joining them from further violating Sections 10(b) 
and Rule 10b-5 of the Securities Exchange Act of 
1934 and providing for certain ancillary relief. 

The freeze on the personal assets of Clover and 
<ennedy was continued. The freeze on the corpor- 
ate assets was continued with the proviso that 
Court approval was necessary before any sale could 
be consummated and that any proceeds for such sale 
would be held for the benefit of TCI. After a hearing 
on November 13 and 14, 1975, an Order for Pre- 
liminary Injunction was entered against the Weston 
defendants, Sancho Panza, Panorama Resort Man- 
agement, Inc., Tip Tree Corporation, and Meetings 
and Reservations International, Inc. These defend- 
ants were enjoined from further violating Section 
10(b) and Rule 10b-5 of the Securities Exchange 
Act of 1934. In addition, the assets of Sancho Panza, 
Panorama Resort Management, Inc., Tip Tree Cor- 
poration and Meetings and Reservations Interna- 
tional, Inc. were frozen with the same proviso as 
above. The Court removed the management of TCI 
from the Weston board by appointing a temporary 
special fiscal agent to manage the affairs of TCI 
until further order of the Court. The Weston de- 
fendants were further enjoined from filing or 
causing to be filed with the Commission false and 
misleading annual reports. 
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Litigation Release No. 7180/November 25, 1975 


US v. DONALD RIDDELL 
(D. Or. No. Cr75-143) 


US v. FRANK S. MORRIS, et al. 
(D. Or. No. Cr75-144) 


Sideny |. Lezak, U. S. Attorney for the District of 
Oregon, and Jack H. Bookey, Administrator of the 
Seattle Regional Office of the Securities and Ex- 
change Commission, announced today that on 
November 10, 1975, Donald Riddell of Portland, 
pleaded guilty to two counts of mail fraud, out 

of thirteen counts of mail fraud and securities fraud 
in the indictment returned against him on May 29, 
1975, and Frank S. Morris, also of Portland, pleaded 
guilty to one count of mail fraud and one count of 
securities fraud in the 31-count indictment returned 
against him on May 29, 1975. 


The indictments alleged inter-related schemes to de- 
fraud in the sale of vendors’ interests in installment 
contracts for the sale of truck tires, truck tractors 
and trailers, the contracts being bogus and the mer- 
chandise described therein nonexistent. Corporate 
entities controlled by defendants and used to carry 
out the fraud included Butler’s. Tire and Battery 
Company, Inc., Western Leasing, Inc., Western 
United Development Corporation, Riddell Trailer 
and Equipment Company, Western Truck Sales, Inc., 
Commercial Trucking Company and Kelly Trucking 
Company. 


The Honorable James M. Burns, U. S. District Judge 
accepted the pleas and ordered pre-sentence reports. 
No date has been set for sentencing, and the indict- 
ments have been reset for trial starting January 26, 
1976 as to other counts and other defendants. 


For further information, see Litigation Release No. 
6924/June 6, 1975. 





Litigation Release No. 7181/November 25, 1975 


STATE OF TEXAS v. WAYNE R. MORGAN, et al. 
(Dallas County, Texas) 


Richard M. Hewitt, Administrator of the Fort Worth 
Regional Office of the Securities and Exchange Com- 
mission, and Roy M. Mouer, Texas Securities Com- 
missioner, today jointly announced that on Novem- 
ber 17, 1975, in State District Court at Dallas, Texas, 
Wayne R. Morgan, Fort Worth, Texas, and Jesse D. 
Sanders, Dallas, Texas, were sentenced to six and 
one-half years imprisonment and fines of $16,500 | 
each. Richard H. Perkins of Dallas, Texas, received 


























a four-year probated sentence and was fined $9,000. 


On November 11, 1975, Morgan, Sanders and Perkins 
pleaded guilty to one count each of six, four-count 
indictments, which were returned on July 28, 1975, 
charging violations of the securities registration, 
broker-dealer registration and antifraud provisions of 
the Texas Securities Act in connection with the 
organization and promotion of more than 130 real 
estate syndications in the North Texas area. After 

a five-day trial, the sentences were imposed by a jury. 


For further information, see Litigation Release Nos. 
6446, 6470, 6482, 6527, and 7158. 





Litigation Release No. 7183/November 25, 1975 


SEC v. AMERICAN INSTITUTE COUNSELORS, INC., 
et al. 

(USDC for the District of Columbia Civ. Action No. 
75-1965) 


The Securities and Exchange Commission (““Commis- 
sion”) announced today: 


(1) the filing of a civil injunctive action in the U. S. 
District Court for the District of Columbia against 
American Institute Counselors, Inc. (“AIC”), a 
Massachusetts corporation engaged in business as a 
registered investment adviser, American Institute 

for Economic Research (““AlIER”’), a Massachusetts 
corporation, Progress Foundation (“Progress”), a 
Swiss corporation, Mondial Commercial Limited 
(“Mondial”), a Liechtenstein business corporation, 
Monte Sole S.A. (““Monte Sole’”’), a Swiss corpora- 
tion, Friends of AIER Fellowship Foundation 
(“Friends of AIER”), an incorporated Liechten- 
stein foundation, World Economic Research Trust 
Registered (““WERTREG”), an incorporated Liech- 
tenstein trust, (hereinafter sometimes collectively 
referred to as the “AIC Group”), Swiss Life Insur- 
ance & Pension Company (“Swiss Life’’), a Swiss 
corporation engaged in the sale of life insurance, 
Swiss Credit Bank, also known as Credit Suisse 
(“SCB”), a Swiss bank, Edward C. Harwood (“Har- 
wood”), founder, former trustee and treasurer of 
AIC and AIER, founder, former board chairman and 
president of Progress, founder and management con- 
sultant to Mondial, Monte Sole Friends of AIER and 
WERTREG, William F. Harwood (““W. F. Harwood”), 
the administrative director and assistant treasurer of 
AIC and AIER, trustee of AIC and former trustee of 
Friends of AIER, Charles Hurll (““Hurll’”’), acting 
president of AIC, Joseph German (“German”), exe- 
cutive vice president and account supervisor of AIC, 
Daria Zeilinger (“‘Zeilinger’’), executive secretary 

and trustee of Progress, and Kishore Premchand 
(“Premchand”) president and trustee of Progress. 
The injunctive action involves allegations of 


numerous violations of the provisions of the federal 
securities laws, including the securities registration, 
antifraud, recordkeeping and broker-dealer, investment 
company, and investment advisers registration provi- 
sions and seeks certain ancillary relief; 


(2) the issuance by the Court of a temporary restrain- 
ing order against certain of the defendants and cer- 
tain of their officers and employees freezing all assets 
held by SCB on behalf of the defendants and order- 
ing certain of said defendants to maintain the status 
quo; and 


(3) the entry of a Final Judgment and Order of Per- 
manent Injunction enjoining defendants AIC and 
AIER from certain violations of the federal securi- 
ties laws and ordering certain ancillary relief set 
forth herein. 


1. Summary of Complaint 


The Complaint alleges a fraudulent scheme and 
course of business, whereby in near total disregard 
for, and in violation of virtually the entire panoply 
of federal securities laws, the defendants have en- 
gaged in a massive distribution of numerous types 
of unregistered gold related securities including 
Metric Accounting Storage Units, Metric Account- 
ing Unit Survival Contracts, Monte Sole Participating 
Leases, Swiss Franc Annuity Contracts, Reserved- 
Life-income Contributions to AIER, Sovereign 
Contracts and Gold Coin Collections (sometimes 
hereinafter referred to as the “‘Securities’’) to thou- 
sands of U. S. citizens who have invested hundreds 
of millions of dollars, without the protections 
afforded by the federal securities laws nor the ma- 
terial information which compliance with those 
laws would have provided. 


The alleged distribution of the unregistered securi- 
ties was effected by means of widely disseminated 
promotional materials containing numerous false 

and misleading statements of material fact and omit- 
ting to state material facts necessary to make informed 
investment decisions. The Complaint further alleged 
that certain of the defendants preyed upon investors’ 
fears of inflation and domestic disorders in order to 
induce investors to part with their money. In this re- 
gard, many of the unregistered securities were sold 
through promises of a direct profit based upon in- 
creases in the price of gold when, in fact, the de- 
fendants were unable to meet such promises. Invest- 
ors were also misled into believing that certain of 

the securities constituted legal investments. Further, 
there was no disclosure of the risks associated with 
the investments. 


During the course of their allegedly violative activ- 
ity, certain of the defendants have acted as invest- 
ment advisers, investment companies and broker- 
dealers without registering with the Commission 

and, accordingly, in violation of the registration 
provisions of the Advisers Act, Investment Company 
Act and the Exchange Act. Moreover, AIC, registered 
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with the Commission under the Advisers Act, has 
filed with the Commission registration applications 
and amendments which allegedly contained mater- 
ially false and misleading statements and which 
omit to state material facts. 


While acting as investment advisers and investment 
companies, the Complaint alleged, certain of the 
defendants have engaged in transactions with affili- 
ates, which transactions constitute violations of 

the Advisers Act and the Investment Company Act. 
Moreover, certain of the defendants failed to make 
and keep certain books and records required of re- 
gistrants under the Exchange Act, Advisers Act 

and Investment Company Act. 


ll. The Final Judgment of Permanent Injunction 
and Other Relief 


Simultaneously with the filing of the Commission’s 
Complaint, AIC and AIER, without admitting or 
denying the allegations in the Complaint except as 
to jurisdiction, consented to the entry of a judg- 
ment of permanent injunction enjoining them from 
violations of the antifraud and registration provisions 
of the Securities Act, the antifraud and broker-deal- 
er registration provisions of the Exchange Act and 
the registration requirements of the Investment Com- 
pany Act and the registration, reporting and anti- 
fraud provisions of the Advisers Act. 


In addition to the judgment of permanent injunction, 
the Court ordered certain ancillary relief including, 
among other things, the appointment of new inde- 
pendent trustees to the Boards of Trustees of AIC 
and AIER and executive committees for AIC and 
AIER; the appointment of a Special Auditor and a 
Special Counsel with certain prescribed duties and 
responsibilities to assure fair and equitable treat- 
ment to investors, the taking control of, the account- 
ing for, and the preserving of, the funds, securities 
and other assets of investors; the placing of such as- 
sets in the custody of a bank or other entity satis- 
factory to the Commission; the compliance by cer- 
tain of the defendants with the federal securities 
laws, including the effectuating of the registration 
of certain of the defendants under the provisions 

of the federal securities laws which relate to broker- 
dealers, investment advisers and investment com- 
panies; and the conducting of an investigation into 
the matters alleged in the Commission’s Complaint 
and certain other matters, in order to determine 
what, if any action is required. 


ill. The Temporary Restraining Order 


The Commission also announced today the issuance 
of a Temporary Restraining Order by the Honorable 
Gerhard A. Gesell, U. S. District Court Judge for the 
District of Columbia against defendants Progress, 
Monte Sole, Mondial, Friends of AIER, WERTREG, 
Swiss Life, SCB, Harwood, W. F. Harwood, Zeilinger 
and Premchand, restraining said defendants from 
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permitting any investor in Metric Accounting Unit 
Storage Agreement, Metric Accounting Unit Survival 
Contracts Monte Sole Participating Leases, Swiss 
Franc Annuity Contracts, Reserved-Life Income 
Contributions to AIER, Sovereign Contracts and 
Gold Coin Collections to rescind, cancel, or alter 
their agreements, contracts or investment arrange- 
ments with AIC, AIER, Progress, Mondial, Monte 
Sole, Friends of AIER, WERTREG, Swiss Life, 
SCB, Harwood, W. F. Harwood, Zeilinger and Frem- 
chand. Moreover, the Court temporarily restrained 
said defendants from selling, transferring pledging, 
hypothecating, delivering, loaning or otherwise 
disposing of, transferring or encombering any of 

the Securities or any other security of asset owned 
by, controlled by or in the custody of said defend- 
ants, or from effecting any transaction or exercis- 
ing any power with respect thereto, other than as 
necessary to comply with the provisions of the 
Court's Order or to effectuate the ownership of 
Mondial by AIC. Finally, the Court ordered SCB to 
transfer to the SCB branch office in New York, New 
York, all assets held by SCB on behalf of the defend- 
ants in its offices in Zurich and Lugano, Switzerland 
in connection with the Securities. 


Pursuant to the Judgment of Permanent Injunction, 
the Court upon Motion of AIC and AIER, agreed 
to by the Commission, appointed Earnest Sar- 
geant, a partner in the Boston, Massachusetts law 
firm of Ropes and Gray, as Special Counsel to AIC 
and AIER. 
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ACCOUNTING SERIES 
Release No. 179-a/November 24, 1975 


See Securities Act of 1933 Release No. 5628-A/ 
November 24, 1975. 





ACCOUNTING SERIES 
Release No. 184/November 26, 1975 


See Securities Act of 1933 Release No. 5648/ 
November 26, 1975. 
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SECURITIES INVESTOR PROTECTION ACT OF 1970 
Release No. 52/November 21, 1975 


See Securities Exchange Act of 1934 Release No. 11862. 





SECURITIES INVESTOR PROTECTION ACT OF 1970 
Release No. 53/November 25, 1975 


See Securities Exchange Act of 1934 Release No. 11865/ 
November 25, 1975. 
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CORPORATE REORGANIZATION 
Release No. 317 


UNITED STATES DISTRICT COURT 
CENTRAL DISTRICT OF CALIFORNIA 


In the Matter of 


EQUITY FUNDING CORPORATION OF AMERICA, 
Debtor 


IN PROCEEDINGS FOR THE REORGANIZATION 
OF A CORPORATION 


(File No. 73-03467) 


ADVISORY REPORT OF SECURITIES AND EXCHANGE 
COMMISSION 


This advisory report is submitted pursuant to Section 
173 of Chapter X (11 USC 573) with respect to the 
Trustee’s Amended Plan of Reorganization, (““plan’’) 
dated July 24, 1975, for Equity Funding Corpora- 
tion of America (“EFCA”). 


On April 5, 1973, EFCA filed its voluntary petition 
under Chapter X in the Federal Court in Los An- 
geles. The petition was approved, and Robert M. 


Loeffler was appointed trustee. He has served as 
such since then. Hearings on an earlier version of 
the plan commenced December 9, 1974. 


After an adjournment, the evidentiary hearing was 
concluded July 23, 1975, and the plan was amended 
to incorporate various agreed changes. It was found 
worthy of consideration by the court and was refer- 
red to the Commission on July 24, 1975. 


In the opinion of the Commission the plan, includ- 
ing the settlements therein incorporated, may be 
found to be fair, equitable and feasible. 


1. THE DEBTOR AND ITS SUBSIDIARIES 


The debtor's history and its fraudulent activities 
have been extensively described in two reports of 
the trustee pursuant to Section 167 of Chapter X 
and have been otherwise widely publicized. A com- 
prehensive and detailed review is unnecessary. A 
pertinent summary is sufficient. 


EFCA originated in 1960 as a sales organization for 
mutual fund shares and life insurance policies. Equity 
Funding Life Insurance Company (“EFLIC”), a 
small Illinois company and EFCA’s first insurance 
subsidiary, was purchased in 1967. It is now in 
liquidation by a conservator for the Illinois De- 
partment of Insurance. The other subsidiaries of 
EFCA are Bankers National Life Insurance Com- 
pany (“Bankers”) and Northern Life Insurance 
Company (“Northern”). Bankers, a New Jersey 
corporation, was acquired in October 1971 by the 
issuance of 1.6 million shares of EFCA’s stock. 
Northern, a Washington corporation, was acquired 
in June 1972 for $39.2 million in cash and notes. 
They are now EFCA’s principal assets. 


Under funding programs in which EFCA specialized, 
an investor would purchase mutual fund shares for 
cash. These shares were pledged as collateral for a 
loan to pay the premium on a concurrent purchase 
of a life insurance poiicy. Its advantage to the com- 
pany and its salesmen was the earning of a double 
commission on the transactions. The programs 
were expected to continue from year to year with 
the investor purchasing sufficient additional shares 
each year to collateralize a loan for another year’s 
premium. 


Under the funding programs since 1963, the cus- 
tomer’s mutual fund shares were, except for items 
in transit, deposited with a nonaffiliated bank and 
the premium liability of each customer was repre- 
sented by a note secured by his shares. The deposi- 
tary bank, as custodian, issued notes in convenient 
denominations against the pools of secured cus- 
tomers’ notes which were resold to institutional 
lenders. The proceeds of these “custodial notes” 
came back to EFCA to finance the insurance pre- 
miums it had paid. 


The funding programs under effective safeguards 
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since 1963 involved over $40 million of good receivables. 


They were administrered with reasonable care and hon= 
esty. They required expensive detail work, which was 
the source of a large part of EFCA’s operating losses. 


The plans prior to 1963 (““EQU plans’’) were not 
subject to the safekeeping arrangements the later 
plans provided. The fund shares remained under the 
control of EFCA and thus subject to abuse. 


The largest and most consistent aspect of the EFCA 
fraud was inflation of the funding programs. It in- 
volved merely a book entry creating a fictitious pre- 
mium loan receivable and an equal amount of com- 
mission income. Over $85 million of income was so 
created in the nine years (1964 - 1972). The fictitious 
receivables were reduced to $62.3 million by substi- 
tuting other bogus assets, the pseudo-payments re- 
appearing in the accounts as collections on the fic- 
titious receivables. 


After EFCA acquired EFLIC, the latter commenced 
to report issuance of fictitious policies, and the pre- 
miums were recorded as income. This added another 
$29 million of nonexistent income in the period 
1969-1972. The much publicized reinsurance fraud 
in which EF LIC was deeply involved was still another 
source of cash and income. 


Reinsurance, or the transfer of policies among insur- 
ers, is a standard practice in the life insurance indus- 
try. Generally, most of the costs on a sale of a policy 
are incurred when it is sold. Premiums in subsequent 
years are set high enough to recoup, over the esti- 
mated life of the policy, these initial costs. On a 
cash basis a life insurance company incurs a large 
loss on selling a policy but receives substantially 
more than out-of-pocket and actuarial costs in sub- 
sequent years. A policy on which initial costs have 
been paid is thus a valuable source of future income 
to a reinsurer. 


Under its reinsurance transactions EF LIC was 
allowed up to 190% of the first year’s premium. 
This meant that EF LIC received an additional 90% 
in cash from the reinsurer. EF LIC continued to 
service the policy but was required to remit 90% 
of each subsequent premium to the reinsurer who, 
rather than EF LIC, was generally responsible for 
providing reserves on the reinsured policies and 

for paying claims. When bogus policies were rein- 
sured, the so-called “profit” realized on the initial 
sale was returned to reinsurer in the second year, 
ostensibly as a remittance of the nonexistent sec- 
ond year’s premium. The remittance of 90% of the 
third year’s premium was a dead loss which would 
be repeated each year thereafter. 


EFCA and EFLIC were recording fictitious sales of 
insurance to report inflated income, and they soon 
commenced to include such policies in sales to re- 
insurers. Most of the reinsurance in 1971 and 1972 
was for imaginary policies. Since some deaths were 
actuarially expected on this volume of insurance, 
payment on false documents for death claims was 
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obtained from the reinsurers. It appears that some 
junior participants in the fraud realized this before 
EFCA’s management and started collecting death 
claims on their own account. The senior management 
soon instituted a more systematic procedure, but 

early birds were allowed to keep the $143,902 collected 
on their own initiative. 


In the six years following its acquisition by EFCA, 
EF LIC’s insurance in force grew from about $100 
million to $3.2 billion. About $900 million repre- 
sented real policies, but over two-thirds of the $3.2 
billion proved to be fictitious. However, the actual 
money involved in this phase of the fraud was rela- 
tively small. EFCA realized a net of $1.4 million in 
real money in 1970 on its reinsurance; $3 million in 
1971; and a loss of $1.7 million in 1972. It secured 
about $1 million on fictitious death claims. 


From the trustee’s investigation, it appears that this 

is not a case in which large amounts of assets were 
taken out of the EFCA complex. EFCA was gener- 

ally struggling to get enough real money to pay its 
bills. A number of misappropriations aggregating 

three quarters of a million dollars have been uncovered. 
There were also numerous instances of waste and extrava- 
gance. These were largely the result of laxity and 
lack of internal controls of which EFCA’s management 
took advantage to facilitate the major manipulations. 
To those in control of EFCA, the frauds were a means 
of keeping EFCA going and growing. They maintain- 
ed its credit, facilitated borrowings and acquisitions, 
and created a market for its stock. 


In the nine years, 1964-1972, EFCA reported total 
consolidated income of $76,155,000. During the 
same period, its two major items of fictitious income 
totaled $114.4 million and grew from less than $400,- 
000 in 1964 to $35,667,000 in 1972. Another $30 
million of special falsifications also occurred during 
this period, but not with the same regularity. !n hind- 
sight, it is clear that EFCA was spending more than it 
was earning and that its real deficit grew at least as 
rapidly as its volume of business, real and legendary. 
The essence of the fraud was nothing more than add- 
ing enough fictitious income each period to convert 
the real deficit into an ostensible book profit. 


The common and preferred stock of EFCA, according 
to its printed but undistributed annual report at De- 
cember 31, 1972, was supposed to represent about $71 
million of stated and paid-in capital and $72.4 million 
of retained earnings, a total of $143.4 million in equity. 
But this report included $143.4 million of purely fic- 
titious assets so the stock actually represented noth- 
ing. The almost exact equivalence of book equity and 
fictitious assets was not altogether a coincidence since 
fictitious assets were created to conceal losses and to 
manufacture income. 


Further adjustments were required for estimated 
losses on real but unprofitable investments and for 
unrecoverable intangibles, aggregating $59.4 million. 
EFCA paid no taxes. It consistently reported losses 
on its income tax returns, which were more truthful 

















than anyone believed. It had also recorded $17.3 million 
of deferred liability for future taxes on income it had 
claimed to be earning. By eliminating this superfluous 
allowance, the $143.4 million book equity was really a 
$42.1 million deficit at the time the proceeding began. 


The mutual funds sponsored by EFCA terminated 

their advisory and underwriting contracts when frau- 
dulent activities became known. Oil and gas, real estate 
and cattle ventures sold as tax shelters, have largely 
been fiquidated. EFCA had a large number of other 
subsidiaries most of which can be ignored. The over- 
seas subsidiaries, their liquidation and related settle- 
ment of claims are discussed later in this report. 


EFCA had a number of subsidiaries engaged in 

various activities related to its mutual funds and 
securities sales. These regulated subsidiaries were 

found intact. Their capital, much of which became 
superfluous when the EFCA sponsored mutual funds 
terminated their contracts, provided some $3.6 millior 
of the cash drawn from subsidiaries in 1973. 


After closing the large volume of transactions pend- 
ing on the date of the petition, these subsidiaries 
continued to execute transactions for the insurance 
sales force, who are selling mutual funds shares al- 
though not as part of a funding program. The com- 
mission to salesmen and operating expenses nor- 
mally absorb most of the revenues, and it is not a 
significant independent source of profit. A modest 
profit was made in 1974 due to favorable contracts 
which are expiring. 


Among the securities subsidiaries was one holding 
memberships in regional stock exchanges which 
executed transactions for affiliates and for some 
nonaffiliated securities firms. In 1975 it, along 
with several other exchange members and large 
institutions, were the victims of an unaffiliated 
third market dealer who included among exchange 
transactions for his institutional clients orders to 
sell large amounts of securities he did not have. 
Apparently, he expected a market decline and an 
opportunity to purchase and deliver at a lower price. 
The market rose sharply, and EFCA’s subsidiary 
suffered a loss of about $1 million in the purchase 
and delivery of the securities. 


ll. ADMINISTRATION OF THE ESTATE 


Since his appointment, the trustee, his counsel, 
accountants and staff have been unscrambling 
EFCA. An initial and primary problem was to 
ascertain the real condition of EFCA and its sub- 
sidiaries. The trustee’s reports of February 22, 
1974, and October 31, 1974, speak for them- 
selves as to the magnitude of that problem. 


Concurrently, a maze of practical business and 
legal crises had to be dealt with. The more im- 
Dortant of these are identified in terms of the 
settlements achieved, described below, and 
those embodied in the plan. Of equal import- 


ance was the preservation and management of 
Bankers and Northern which, it was apparent 
almost from the beginning would be the basis 

for any recoveries for EFCA’s creditors and invest- 
ors. One matter to which the trustee gave much 
attention was the reinforcement of these compan- 
ies with elements of EFCA’s strong sales force. 


No dividends have been drawn from the insur- 
ance companies during the course of this pro- 
ceeding. Their earnings have been applied inter- 
nally to rectify some abuses they suffered during 
their relatively brief period under EFCA’s con- 
trol and to form a sound capital base for antici- 
pated growth. 


The course of the administration is indicated in 
the 3-year cash flow statements presented at the 
plan hearings. They represent actual results from 
April 5, 1973, to May 31, 1975, and projections 
for the 10 months to March 31, 1976. 


Liquidation of EFCA’s other ventures and settle- 
ment of claims were the other important respon- 
sibilities of the trustee. We shall describe some of 
these. They were preludes to a viable reorganiza- 
tion. 
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TABLE I 
EQUITY FUNDING CORP. OF AMERICA 


Summary of Cash Receipts & Disbursements 


April 5, 1973 - March 31, 1976 









































000s omitted 

ACTUAL PROJECTED TOTAL 
9 mos. 12 mos. 5 mos. 10 mos. 36 mos, 
1973 1974 1975 *75-'"76 *73-'76 
Cash balance 04-05-73 a/ $1,778 $¢ - $ - $ $ 1,778 
Sale of investments 1,716 14 - 1,730 
Auction-surplus furniture - 295 ~ - 295 
Liberty Savings & Loan b/ - 6,550 6,050 ( 2,000) 10, 600 
EF Development - real estate - 2,808 - 480 3, 288 
Diversified - real estate - - - 523 523 
EQU funds - settlement - - - 2,332 2,332 
Custodial notes - settlement 815 685 - 5,400 6,900 
EFLIC settlement - ~ - 3,295 3,295 
Inter-company transfers net c/ 4,868 467 ( 172) 513 5,676 
Miscellaneous 474 411 159 345 1,389 
Asset realization d/ $ 9,651 $ 11,230 $ 6,037 $ 10,888 $37 , 806 
Interest income - 442 174 269 885 

Certificates of indebtedness 3,000 ( 3,000) - - o 
Net receipts $12,651 $ 8,672 $ 6,211 $ 11,157 $38,691 
Net disbursements (schedule) 11,362 7,039 1,849 3,354 23 , 604 
Contingencies bs - : 800 800 
Net for period $1,289 $ 1,633 $ 4,362 $ 7,003 $14, 287 

neleneh $1,289 $2,922) $7,284 § 14,287 














a/ Excluding approximately $8 million 
of deposits claimed as set offs by 
creditor banks. 


bo/ $5,169,000 of the Liberty proceeds 
are in an escrow account pending 
closing of the Liberty settlement. 
The projected deduction reflects 
payment of $1.8 million plus interest 
to consummate the settlement. 


c/ Including about $3.6 million of excess 
capital withdrawn from securities group 
and $1 million borrowed through Ankony. 


d/ The inter-company transfers and the miscellaneous 
receipts include some income of EFCA or its sub- 
sidiaries, in amounts not significant, 
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TABLE II 
EQUITY FUNDING CORP. OF AMERICA 


Cash Disbursements for Expenses 
April 5, 1973 - March 31, 1976 





























000s omitted 
ACTUAL PROJECTED TOTAL 
9mos. 12 mos. 5 mos. 10 mos. 36 mos. 
1973 1974 1975 *75-"76 '73-'76 
Operating expenses: 
Payroll $ 5,059 $2,473 $ £857 $ 750 $ 9,139 
Employees’ taxes & benefits 550 255 82 
Commissions 2,504 794 41 
Rent 1,005 420 213 
Equipment rent 374 93 12 
Data processing - 538 153 
Telephone 679 176 48 
Professional services, 
non-bankruptcy 114 200 50 
Other operating expenses 935 491 134 661* 
Total operating expenses $11,220 $5,440 $ 1,590 
Reimbursements & commission income ( 2,036) (1,816) _( 535) 
Net operating expenses $ 9,184 $ 3,624 §$ 1,055 $1,411 $15,274 
Interest on trustee's certificates 59 263 - - 322 
Total $ 9,243 $ 3,887 3 1,055 $1,411 $15,596 
Reorganization expenses: 
Trustee $ 76 $ 170 $ 68 $ 163 $ 477 
Trustee's counsel 731 1,286 438 1,175 3,630 
Trustee's accountants 1,067 1,168 49 200 2,484 
Other professional expenses 77 287 83 200 647 
Other expenses 168 241 156 205 770 
Total reorganization expenses.32,119. $13,152, 3194. 1.943 S.8,008 
Net disbursements i 11,362 $7,039 $ 1,849 $3,354 $23,604 


* Not allocated. 


SEC DOCKET/593 














1. Liquidation of Overseas Subsidiaries 


Equity Capital Corporation, N.V. (““N.V."’), was a 
Netherlands Antilles company organized to sell 
$25 million of 5-%% guaranteed subordinated de- 
bentures (1989) in the Eurodollar market in Feb- 
ruary 1969. It also privately placed $3,270,000 of 
7%% of subordinated notes. These debentures and 
notes were guaranteed by EFCA, and accordingly 

are also subordinated obligations of EFCA. The pro- 
ceeds were turned over to EFCA. N.V. also made 
some investments abroad, the most important was 

in Bishops Bank & Trust Company, Ltd. (“Bishops”), 
a Bahamian corporation. Bishops was little more than 
a shell when it was purchased and was developed by 
a series of capital contributions, increasing the equity 
of both N.V. and of the bank. Certain foreign loans 
were made in the name of N.V. 1/ and guaranteed 

by EFCA. 


The assets of Bishops were sold on October 4, 1973, 
to a joint venture formed by two Canadian banks. 
Bishops realized approximately $7.4 million after 
payment of its debts. 


The assets of N.V. consist principally of the proceeds 
of the 1973 sale of Bishops and of interest earned 
thereon. N.V.’s assets thus amount to about $8.6 
million in cash and an estimated $100,000 possible 
additional recoveries on miscellaneous items. A 
settlement dividing the assets of N.V. has been 
reached. About $8.1 million is to be divided among 
its creditors. The balance is reserved for N.V.’s share 
of administration expenses and certain tax claims. 
N.V. also held title to a $1.2 million custodian colla- 
teral note pledged to secure .a: loan from a Swiss bank 
for approximately the same amount (4 million Swiss 
francs), about which more hereafter. 


N.V.’s liabilities consist of two loans from a Swiss 
bank and two issues of subordinated debt. The Swiss 
bank loans are for 20 million and 19.2 million Swiss 
francs respectively. One element of the compromise 
fixes the exchange rate with the dollar at that pre- 
vailing on April 5, 1973, converting the liability into 
$12,126,320 rather than the approximately $14.5 
million required at present rates. Post-bankruptcy 
interest is waived. 


The subordinated debt of N.V. now outstanding 
amounts to about $26.5 million, including pre-bank- 
ruptcy interest to April 5, 1973. It consists of the 
$22,917,000 principal amount of 5%% N.V. sub- 
ordinated debentures and $3,270,000 principal 
amount of 74% subordinated notes. By its terms, 
this entire subordinated debt is junior to the Swiss 
bank loans. The indenture trustee for the 5%% de- 
bentures asserted that the purchasers were defrauded 
in the sale of these subordinated obligations and ob- 
jected to the prior payment of the bank debt. 


To settle this dispute the Swiss bank agreed to per- 
mit $1.5 million of the N.V. assets to be distributed 
pro rata to the N.V. subordinated debtholders and 
to accept $6.6 million of the N.V. assets as its share 
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of the N.V. estate. 





All the N.V. creditors are also creditors of EFCA, 
since EFCA guaranteed those debts. The agreed dis- 
tribution is to be credited against the debt, reducing 
the claims against EFCA by $8.1 million. EFCA has 
secured its guarantee of the 20 million Swiss franc 
bank loan ($6,192,000) by deposit of mutual fund 
shares having apresent value of about $6.8 million. 
But most of the shares deposited did not belong to 
EFCA. They were the shares held for the account 
of investors under the EQU plans. 


The trustee in reorganization disputed the legality 
of the pledge of these shares. EFCA did have a 
collateral interest in the pledged shares as security 
for the life insurance premiums it had paid under 
the funding plans, and some shares pledged also 
belonged to EFCA. This dispute is also settled. 

The Swiss bank has agreed to waive any claim to 
the equity of the EQU plan participants (approxi- 
mately $1.7 million) and to apply the agreed N.V. 
distribution of $6.6 million pro rata to the two 
notes it holds, so that only $2,824,680 remained 
unpaid on its secured notes. This amount is to be 
paid from EFCA’s interest in the pledged shares. 
EFCA’s general estate will recover an estimated 
$2.3 million from the collateral. 2/ The unsecured 
note of the Swiss bank, reduced to $2,711,640 by the 
N.V. distribution, will be its only claim against the 
EFCA estate. 


The EQU plan holders were prevented by the pledge 
from liquidating their shares for almost three years. 
Since the market value declined in this period, 
losses estimated at a quarter of a million dollars 
have been claimed which under the plan would rank 
as general claims against the EFCA estate. 


2. Liquidation of Funded Plans 





When the Chapter X proceeding began, about $39,- 
000,000 of custodial notes were held by American 
institutional investors, mostly banks, and $1.2 
million by a Swiss bank. After the Chapter X peti- 
tion was filed compensating balances in the amount 
of $2 million were set off by the banks against the 
$39 million liability. The Chapter X trustee discon- 
tinued acceptance of new deposits and the making 
of new loans under the funding programs. Most 
funding plan holders have liquidated their programs. 
Cash distributions to the custodial noteholders 
were made from time to time. Under the terms of 
the settlement the trustee negotiated, all real fund- 
ing plan investors will receive, without further 
charge, their insurance policies and their mutual fund 
shares or the proceeds thereof. 


Although the aggregate amount of collateral turned 
out to be as represented, several possibly significant 
errors were discovered. The most important was a 
misallocation of notes among the separate collateral 
pools.involved.-As a result, some of the custodial 

















notes had excess collateral; others were deficient. 
Thus post-bankruptcy interest could be claimed by 
a noteholder with excess security, and any surplus 
could be claimed by the EFCA estate, while holders 
of deficient notes would have only a general claim 
against EFCA. The trustee also contested the $2 
million setoffs and asserted rights with respect to 
the extensive servicing by the estate in administer- 
ing and liquidating the programs. To permit pay- 
ment of all custodial notes, the custodian bank add- 
ed $1 million in cash to the fund with the notehold- 
ers waiving any claim to post-bankruptcy interest. 


3/ 


A surplus, estimated at $5.4 million was thereby 
created, derived principally from the $2 million in 
setoffs, the $1 million from the custodian bank, and 
interest earned on the policy loans and undistri- 
buted cash. This surplus will revert to the EFCA 
estate, which will also be relieved of all further lia- 
bility to the custodial noteholders. Under the plan 
the custodian bank, as subrogee, will be allowed $1 
million as an unsecured claim against the EFCA 
estate for its cash payment. Approximately $500,- 
000 of unpaid pre-bankruptcy interest to notehold- 
ers is also allowed as an unsecured claim against 
EFCA. 


3 Liquidation of EFLIC and Settlement of Claims 





When the Illinois Insurance Department undertook 
an inspection of EFLIC on March 8, 1973, its ex- 
aminers insisted on a physical inspection of $24 
million in bonds which EF LIC was supposed to 

own. The examiners were informed that these bonds 
had been disposed of. 


Bearer bank certificates of deposit in the amount of 
$5.5 million were purchased by EFCA and on March 
21 were placed in a safekeeping account in EFLIC’s 
name. Only $500,000 of the purchase was made 

with EFLIC cash, $5 million coming from EFCA. 
Backdated contracts and stock certificates purport- 
ing to evidence sale of 80% of the common stock 

of Northern to EF LIC were also prepared. The sales 
price to EF LIC was fixed at $15.7 million, although 
EFCA had paid $31.4 million for these shares to re- 
duce the cost to EF LIC to about the statutory book 
value of Northern. A $3.4 million dividend to EFCA 
was recorded to account for the balance of the $24 
million. These assets were seized March 30, 1973, 


by the Insurance Department under the IIlinois Insur- 


ance Code. 


The Chapter X trustee for EFCA asserted a right to 
recover both the $5 million and the Northern stock 
as a voidable preference under the Bankruptcy Act. 
Circumstances indicated the need for a settlement 
which would protect the policyholders’ contracts. 
After sufficient investigation to separate the fraudu- 
lent from the real business, a plan of liquidation 

of EF LIC was presented to the IIlinois state court. 


The important part of the EFLIC plan, as far as 


EFCA and the policy holders are concerned, is the 
assumption by Northern of all of the genuine policy 
liabilities of EF LIC. This is to be effected as of 
January 1, 1974, although the actual transfer has 
been delayed by collateral litigation. It is expected 
that the EFLIC plan will become final early in 1976. 


In the meantime, the IIlinois Conservator is con- 

tinuing to administer the EFLIC policies in the normal 
manner, collecting premiums and paying claims. On 
consummation, Northern will receive the net premiums 
as though it had held the policies since January 1, 1974, 
plus $1,050,000 in cash representing the reserves on 
certain special policies. It will assume and has charged 
to its 1974 income the balance of the reserve liabili- 
ties on the assumed policies. 


The reserve deficiency to be absorbed by Northern 
amounted to about $4.2 million as of December 31, 
1973. 4/ Since such deficiency would be deductible 
for Federal income tax purposes, the after-tax cost 

to Northern was estimated at $3 million. The actuarial 
value of the EFLIC policies, after adjustment for the 
expected special lapse factor, was about $7.7 million. 


The EF LIC plan also settles the claims of other credi- 
tors against EF LIC, one of which is the reinsurance 
furd. The settlement was based essentially on void- 
ing all the fictitious policy transactions and comput- 
ing the net cash loss of each reinsurer. Adjustments 
were made for the limited number of real policies 
included. The reinsurers agreed to accept a cash pay- 
ment equal to a portion of their cash loss in settle- 
ment of their claims against both EF LIC and EFCA. 
The final settlement involves a payment by EFLIC 
of $2,376,613 in cash to four reinsurers, represent- 
ing about 42% of their agreed losses of $5,674,356. 5/ 
Another reinsurer is to return the real EF LIC policies 
it had to EFLIC and pay EF LIC $300,000 in cash. 


Penn Life Insurance Company reassumes policies ori- 
ginally issued by it and transferred to EFLIC and 
returns real policies issued by EFLIC, reinsured by 
Penn and resolt to Bankers. Penn Life receives 
$1,096,875 in cash against $4.8 million of reserve 
liabilities on the policies it reassumes, and EFLIC 
receives $1,050,000 in cash against $1.7 million of 
reserve liabilities on the policies it reassumes. 


Upon EFCA’s collapse, some hundred lawsuits by 
EFCA security holders were filed asserting various 
kinds of claims for losses occasioned by the fraud. 
The suits were brought against many defendants 
associated with EFCA, including EF LIC. Most of 
these have been assigned for consolidated treatment 
to the Federal Court in Los Angeles, as multidistrict 
litigation (“MDL” cases). 


MDL counsel intervened in the EFLIC proceedings, 
objecting to any distribution of EFLIC’s assets un- 
less their claims were provided for. They asserted 
that these claims were entitled to rank equally with 
those of the reinsurers. After negotiations, the 
EFLIC plan was amended to add a $2 million cash 
payment for those claims. The reinsurers reduced 
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the originally agreed settlement amounts by $750,000, 
the reductions being reflected in the final settlement 
figures described above, and the balance, in effect, 
came out of the assets originally expected to be returned 
to the EFCA estate. The $2 million, after deduction of 
such fees as the Illinois Court may allow MDL counsel, 
will be paid into the MDL court as EFLIC’s contribu- 
tion to any settlement or judgment reached in that liti- 
gation. It was provided that the Federal court could 
authorize use of this money for necessary expenses, 
but not attorneys’ fees, incurred in prosectuion of the 
MDL cases against other defendants. The EFLIC plan, 
as amended, was approved. 6/ 


The EFLIC plan also provides for return of all remain- 
ing assets to the EFCA estate. The claim of EFLIC to 
the 80% of the stock of Northern will be released, 
and an estimated $3,295,000 in cash will be received 
on the closing. The cash payment will represent in 
part certain unreimbursed post-bankruptcy expenses 
incurred by the trustee of EFCA for the account of 
the EF LIC estate and a settlement of the claim to 
recover the $5 million cash preference. 


All of the foregoing settlements, and others of less 
significance, have been made. They are preludes to, 
rather than a part of, the EFCA plan to which this 
report is directed. 7/ 


4. Cattle Raising Venture—Ankony 


One of EFCA's largest side activities was a group of 
interrelated subsidiaries (“Ankony”’) engaged in 
cattle breeding and in sponsoring limited partner- 
ships for the same purpose with a tax shelter aspect. 


Ankony has been cut back from the 75,000 head of 
cattle owned when the proceeding began to about 
10,000 head, the capacity of the three ranches it 
owns. Three leased ranches were surrendered. 


Approximately 4,000 of these cattle belong to the 
surviving limited partnership, ACS-71, and the balance 
are owned by Ankony. However, ACS-71 owes Ankony 
$5.4 million, substantially more than the present 

value of its cows, so the receivable is considered to 

be worth only the inventory value of the cattle. 


The limited partners in ACS-71 invested $5 million 
to pay for the initial herd and the commission 
earned by EFCA on sale of the interests. When the 
trustee decided not to undertake a 1974 feeding 
program for beef cattle, $1,750,000 was returned 
to them in 1973. The breeding herd was held for 
long-term capital gains, and the costs of its support 
were borrowed through Ankony. This procedure, 
intended to continue for the life of the partnership, 
provided current tax deductions for the mainten- 
ance expenses without additional cash investment 
by the limited partners. It was based on the assump- 
tion that unrealized gains from increase of the herd 
would exceed the cash expenses. This proved to be 
wrong. 
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Ankony owns one of the largest herds of prize-winning 
Angus cattle, but there is no significant demand for 
such breeding cattle in the adverse market conditions 
which have lasted for the past year. For purposes of 
the plan, they are valued at prevailing beef cattle 
prices. 


lll. ASSETS AND LIABILITIES 


The following Table I11 shows the projected balance 
sheet of EFCA and of its noninsurance subsidiaries 
at March 31, 1976, before and after the transactions 
contemplated under the present plan. 


The statements combine wholly owned subsidiaries 
into functional groups. Actual May 31, 1975, fi- 
nancial statements of Ankony and of the securities 
companies are used since no significant change is 
expected to occur in this period. The losses incurred 
by these two groups have been recognized. 


The $1.1 million of ‘other assets’’ which appears 
in the balance sheet is a miscellany of long-term 
notes receivable on which payments are being 
collected, small investments, regional stock ex- 
change seats, etc. About $16 million of real assets 
of doubtful collectibility has been written off. 


About $7.9 million of the write-offs were interests 
in oil exploration ventures in Ecuador, Israel and 
Ethiopia, all of which have been interrupted by 
international difficulties. The trustee was able to 
convert EFCA’s investment as joint venturer in 
two of these into interests which require no fur- 
ther investment. Discussions for the same adjust- 
ment of the third were discontinued pending fur- 
ther developments. Any recovery would depend on 
revival of the concessions and their profitable 
operation. 


In disposing of EFCA’s domestic oil venture, in 
which $1.9 million had been invested, the trustee re- 
tained a $672,000 production payment which is pay- 
able only out of 15% of production after the pur- 
chaser recovers the $900,000 paid for the property 
and its development costs. In disposing of the real 
estate ventures, an interest in the management fee 
was retained which is producing $5,000 a month. 
Some collections are expected on $3.3 million of 
written off receivables, mostly from former em- 
ployees, on a $2.3 million real estate sales contract 
which has been reinstated, 8/ and on several small 
investments. In the aggregate, however, the $1.1 
million retained in the balance sheet is considered 
an appropriate conservative valuation of EFCA’s 
expectations on this category of assets. 


The trustee’s pending suits against the defendants 
in the MDL cases will be discussed in connection 
with the plan which deals with the potential re- 
covery from this source. 


The principal secured claim is that under a revol- 
ving credit agreement dated June 29, 1972, on 
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which $50,535,688 was due on March 31, 1973. The 
agreement provided for loans of up to $75 million. 

This loan was originally secured by all of the stock of 
Bankers and Northern and 60% of the stock of EFLIC. 
It also provided that the net cash proceeds of any sale 
or disposition of other EFCA assets should be applied 
to prepay the debt. The initial advance under the 
agreement consisted of $41 million, of which $31,219,- 
244 was applied directly to EFCA’s purchase of North- 
ern. Two subsequent advances, each of $5 million, 

were made. EFCA repaid $464,312 principal under 

the prepayment clause. 


The loans were to be repaid in 16 equal quarterly 
installments from September 30, 1976 to June 30, 
1980. 


The interest rate was based on the prime rate of 

First National City Bank (“FNCB”). it was %% above 
prime from July 1, 1973, to June 30, 1975; %% above 
prime for the following year and 1% above prime 
thereafter. There was an additional commitment fee 
of $375,000 per annum (%% of $75 million) plus 2% 
of the unused balance. It was understood that EFCA 
would maintain compensating deposits with the lend- 
ing banks of about $7.5 million plus 10% of the 
amounts borrowed. 


The debt under the revolving credit agreement and 
the amount provided under the settlement are set 
forth below. (Table IV). 


The revolving credit banks applied EFCA’s deposits 
to their loans on April 3, 1973, two days before 

the filing of the Chapter X petition. In approving 
the Chapter X petition, the court ordered, in sub- 
stance, a return of the setoff funds. This portion 

of its order was appealed. The appeal was disposed 
of by vacating the original order directing the banks 
to return the setoff funds, the trustee reserving 

the right to renew the litigation. The controversy 
over the setoffs is one of the issues settled in the 
overall compromise with the revolving credit banks. 


The miscellaneous claims of $4,337,000 include 
about $657,000 of trade liabilities owed by EFCA 
on the date of its Chapter X petition. 9/ The bal- 
ance includes (1) a reserve of $2 million for unse- 
cured damage claims by landlords for rejection of 
leases, principally for the large EFCA offices in 

Los Angeles and New York; (2) $1,450,000 (equiva- 
lent to 100,000 shares of new stock) reserved in 

two separate pools of 50,000 shares each for indem- 
nity and contribution claims, and (3) a reserve of 
$250,000 for claims which may be allowed to EQU 
program investors. 


The indemnity and contribution claims are those 
asserted by defendants in the MBL cases and simi- 
lar actions for reimbursement of costs and possibly 
of the liabilities they may incur as defendants in 
those actions. Some such claimants rely on indem- 
nity contracts executed by EFCA in employing 
their services in marketing its securities, on by-law 
provisions for protection of directors, officers and 


employees, or on implied legal obligations of the 
same character. Other defendants rely on EFCA’s 
culpability ir the fraudulent activities on which the 
suits are based as entitling them to contribution of 
its share of a common obligation. 


The trustee has presented a number of defenses to 
such claims. In particular, he asserted that such 
claims could not be allowed for persons who shared 
responsibility for the fraudulent acts. Accordingly, 
the provision in the plan is based on the premise that 
EFCA’s maximum liability would be for necessary 
defense costs incurred by innocent defendants. 


By stipulation at the close of the hearing, three 
accounting firms withdrew their claims against 
EFCA, reserving the right to renew them if the 
plan were not consummated. Another group of 
claimants, known as the underwriting group, agreed 
to limit their claims to a right to recovery against 

a 50,000 new share fund to be set aside for that 
purpose under an amendment to the plan and with- 
drew their objections to the plan. The remaining 
50,000 shares originally reserved now constitute a 
second fund for such claims not covered by the 
stipulations. These are principally claims of offi- 
cers and directors and of the accountants against 
whom criminal prosecutions are pending. 


In the stipulation with the underwriting group, the 
trustee waived any special defenses which might 
be available under the Bankruptcy Act but retain- 
ed the right to assert any other defenses. The pro- 
vision of the plan limiting allowance of claims to 
those who were successful in defending themselves 
was modified to permit reimbursement, within the 
limits of the fund, in case of a settlement approved 
by the Chapter X court. This modification applies 
to both funds. 


IV. SUMMARY OF PLAN 


The trustee’s plan would transfer the assets of EFCA, 
except a $4 million cash reserve for further adminis- 
tration costs 10/ and certain causes of action, to 
New Company, 11/ after making the cash payments 
to creditors indicated in Table I!!1. New Company 
would own all the stock of Bankers and Northern 
and of such of EFCA’s other subsidiaries as are not 
dissolved. The subsidiaries are not otherwise affected 
by the plan and are intended to continue their re- 
spective businesses subject to the normal control of 
New Company as their sole stockholder. 


Priority claims (Classes 1-3) are to receive about $305,- 
000 in cash. 12/ Cash payment is also provided for Class 
4.1 representing a $350,000 settlement of the claim of 
EFCA’s 8-5/8% noteholders to a partially secured status. 
Trade creditors claiming $1,000 or less are to be paid in 
cash, estimated at $107,000. The secured claims of the 
custodial noteholders and of the Swiss banks have been 
settled, as described above, so are not a subject of the 
plan. Table V below summaries the proposed allocation 
of New Company’s stock. 
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Since EFCA is insolvent, its preferred and common 
stock will be extinguished. Shareholders will not 
Participate as such under the plan. All of the prefer- 
red stock outstanding was issued for Liberty, and 
its holders will share in the $1.8 million Liberty 
reclamation claim settlement. Original holders of 
common shares issued for Liberty and Bankers will 
also participate in the respective reclamation claim 
settlements, and many other common shareholders 
are fraud claimants (Class 8) included in the settle- 
ment of-those claims. 


New Company’s capitalization will consist of senior 
secured notes (“senior notes”) and senior secured 
income notes (“income notes”) all of which are to 
be issued to the revolving credit banks, and about 
7.9 million common shares to be distributed as 
shown in Table V. 


To avoid issuance of small quantities of stock, the 
plan authorizes substitution of cash, at a rate per 
share to be approved by the court, for claimants 
entitled to receive not more than 20 shares of 
stock. Only $500,000 is provided for this purpose, 
so the breaking point may be reduced from 20 
shares to a smaller number, depending on the 
actual distribution requirements. The substitution 
will be applied uniformly to creditors in each class. 


1. Revolving Credit Banks - Class 4 


The trustee worked out a compromise of the 
secured claims of the revolving credit banks on 
September 1, 1974. This compromise, which deals 
with the principal assets of New Company and the 
debt securities of New Company, is an integral part 
of the plan. The settlement is conditioned on the 
confirmation of the plan and its consummation. 

If the plan fails, the parties revert to their original 
legal position without regard to the concessions 
made in the settlement agreement. The agreement, 
which has been extended from time to time, requires 
substantial consummation of the plan on or before 
December 31, 1975. 13/ 


Under the settlement agreement, the revolving credit 
banks waive all claims to post-bankruptcy interest, 
and other charges provided by the revolving credit 
agreement. 14/ The trustee’s claim to recover the 
setoff funds is waived, and the liability fixed at 
$42,581,969, of which $15 million is to be paid 

in cash or senior notes. As shown in Table III, 
slightly under $7 million in cash is expected to be 
available, so about $8 million of senior notes are 

to be issued. 15/ 


The senior notes are intended to be equivalent to 
cash, bearing interest at 2% over the prime rate of 
FNCB, except that an amendment of July 10, 1975, 
reduces the interest rate on one-half of the series D 


note held by FNCB (but not on more than $1,280,000) 


to %% over prime. After sale of substantially all of 
Ankony and application of the proceeds to prepay- 
ment of the senior notes, the interest on any balance 
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of that portion of the series D note should not exceed 


The senior notes are to be secured by a second lien, 
subject to the prior lien of the income notes, on all 

of the stock of Bankers and Northern, and a first lien 
on substantially all of the other assets of New Com- 
pany. The senior notes will mature about five years 
16/ after the date on which the assets are transferred 
to New Company pursuant to the plan (“closing date’’) 
which is presently expected to be March 31, 1976. 
They are to be prepaid to the extent cash becomes 
available from sale of the pledged assets, such as An- 
kony, or from other recoveries effected by the trustee 
after closing. Optional prepayments may be made at 
any time. Prepayments will be applied first to FNCB’s 
series B note, then to the series C notes held by other 
banks, and finally to FNCB’s series D note. 


Interest on the senior notes will commence to accrue 
30 days after the date of the order confirming the 
plan and is to be paid at the end of each calendar 
quarter. Provision is made for deferral of interest 
payments to the extent available net income is insuf- 
ficient to cover the interest due and for payment of 
such deferred interest from subsequent income or 
prepayments. Failure to pay interest under these cir- 
cumstances would not be a default. 


The income notes will be issued in two series - 
$17,780,853 series B will be issued to FNCB and 
$9,801,105 series A to the other three banks, for 
an aggregate of $27,581,970. Contingent provi- 
sions as to additional notes will not be operative 
since they were to apply only if the senior notes 
were required for other uses. 


The income notes will be secured by a first lien on 
all of the stock of Bankers and Northern. They will 
mature about 12 years after the closing date or 
about March 31, 1988. Income notes will bear inter- 
est at not more than 7% per annum or at 4% above 
FNCB’s prime rate if interest so computed averages 
less than 7% in any calendar year. Interest will com- 
mence 30 days after entry of the order confirming 
the pian and is to be paid at the end of each calen- 
dar quarter, but payment of interest is subject to 
deferral. During the first two years, the New Com- 
pany has the option of issuing notes in lieu of pay- 
ing interest on income notes in cash. Thereafter, 
such notes may be substituted for cash payment to 
the extent that income is not available to pay the 
interest. 


The income notes are to be paid in annual installments 
of 10% of the principal, commencing on March 31 of 
the third year followong the closing date. Such princi- 
pal payments may also be deferred to the extent that 
income is not available to pay them, but deferred pay- 
ments of both interest and principal are required to be 
paid to the extent that available income exceeds cur- 
rent payments required on the income notes in any 
year following such a deferral. Deferred payments are 
to be evidenced by issuance of notes bearing interest 
at the rate of 2% over the FNCB’s prime rate, payable 
quarterly. 














Available income for the purpose of these deferral 
provisions considers separately the income of the 
two insurance subsidiaries and that of New Com- 
pany. The greater of 50% of statutory income or 
35% of the net income computed according to gen- 
erally accepted accounting principles (“GAAP in- 
come”) 17/ of each of the two insurance compan- 
ies is deemed to be available income of New Com- 
pany. To this is added any other income of New 
Company (excluding any dividends from the insur- 
ance companies) before interest accruals. This sum is 
deemed to be available for payment of interest. 
Availability of income for principal payments is 
computed in the same manner except that interest 
paid is deducted, and the computation is directed 
to the completed calendar year preceding the 

March 31 payment date. 


2. Bankers Reclamation Claims - Class 5 





EFCA acquired all the stock of Bankers in 1971 by 
a merger in which the shareholders of Bankers re- 
ceived common stock of EFCA in place of their 
Bankers shares. The EFCA shares issued then had 

a market value of about $56 million. For several 
months prior to the announcement of the merger, 
however, the Bankers shares had traded at a price 
indicating a $29 million value for the company. 
The merger, of course, was based on EFCA’s mis- 
representation of its financial condition. 


About 70% of the original Bankers shareholders 
still held the EFCA shares they received in the 
merger at the time EFCA filed. They have asserted 
the right to reclaim in kind the Bankers stock of 
which they were defrauded. The plan proposes that 
New Company retain the Bankers stock but settle 
the reclamation claim by issuance of 1,120,000 
shares to be divided among original holders. At 

the one share for $14.50 rate used in the plan, 

this is equivalent io allowing an unsecured claim 

of $16,240,000 for the 70% of Bankers sought by 
the reclamation claimants. 


The 1,120,000 shares will be divided among those 
former Bankers shareholders who still hold the 
EFCA stock received in exchange, in proportion 
to their adjusted loss from the merger. The ad- 
justed loss is defined as the difference between the 
cost of all Bankers shares surrendered on the mer- 
ger and the price they received on sale of any of 
EFCA shares received in exchange, except that it 
will not be less than $18.04 for each EFCA share 
still held. 18/ 


3. Unsecured Creditors - Classes 6 and 7 





Unsecured unsubordinated creditors are to receive 
one share of new stock for each $14.50 of allowed 
claim and will share pro rata in up to $1.4 million 

of any recovery by the trustee on litigation described 
below. Holders of the three subordinated issues will 
receive one share of new common for each $35 of 


allowed claim. Holders of the two subordinated N.V. 
issues, aggregating $26,489,000, will receive $1.5 
million in cash, approximately 5.66% of their claim, 
from the N.V. estate and will receive one share of New 
Company stock for each $35 of thé balance. 


4. Fraud Claims - Class 8 


The plan proposes to settle the liability of EFCA and 
its subsidiaries, except EFLIC, to persons asserting 
claims for damages or rescission based upon alleged 
violations of the Federal or state securities laws or 
fraud, deceit, conspiracy, breach of warranty or 
other breach of duty in connection with the claim- 
ants’ acquisition at any time from January 1, 1984, 
through March 27, 1974, of any EFCA security 
(“fraud claims”). EF LIC’s share of such liability was 
separately settled in the Illinois proceeding for $2 
million. 


The proposed settlement, in substance, recognizes 
EFCA’s liability, waiving proof of its acknowledged 
frauds. The principal issues settled are the extent to 
which its subsidiaries, primarily Bankers, Northern 
and Liberty, might be held to share liability, in 
whole or in part, for the fraudulent acts, the rank of 
the fraud claims vis-a-vis other claims, and the mea- 
sure of damages. 


The settlement consists of 1.9 million shares of new 
common stock and $250,000 in cash. An agreement 
as to allocation of any recovery on an action brought 
by the trustee against certain defendants in the MDL 
cases is also involved as described below. 


This settlement deals only with the corporate liability 
of EFCA and of those of its present subsidiaries who 
are co-defendants or might be made co-defendants. 
Fraud claimants do not release or relinquish their 
rights to recover from any other person. Nor is the 
proposed settlement a full payment of the losses on 
which the claims are based. It represents only a frac- 
tion of total potential liability. The settlement amount 
was heavily influenced by practical limits on the 
amounts which can be recovered from EFCA and its 
subsidiaries. 


The plan proposes to allow an “adjusted loss” based 
on the difference between the consideration paid by 
each claimant for all the EFCA securities (excluding 
those owned in other classes) acquired by claimant 
between January 1, 1964, the approximate date 
EFCA became a public company, and March 27, 
1973, the date trading in its securities was suspended, 
and the consideration received by claimant from dis- 
Position of such securities in the same period. The 
securities still held on March 27, 1973 (excluding 
those provided for in other classes) are deemed 
worthless and allowed a full loss. 19/ 


The loss so determined is adjusted by decuting 80% 
of the losses incurred prior to March 16, 1973. 20/ 
This adjustment is applied directly to net losses 
from transactions completed prior to that date by 
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disposition of the securities purchased. It is applied 
to unrealized losses on securities still held at the 
end of March 16 by allowing 100% of the difference 
between the lower of cost or the March 16 market 
price and 20% of the excess, if any, of cost over the 
March 16 market price. 


The 1.9 million share settlement fund 21/ will be 
divided pro rata among class 8 claimants in propor- 
tion to the dollar amount of adjusted losses of class 

8 claims filed and allowed in this proceeding. A 
statistical analysis procured by the trustee estimated 
adjusted losses at $170 million, which would provide 
one share of new stock for each $112 of adjusted 

loss, a recovery of about 10%. To the extent that 

the claims filed differi:from the estimate such recovery 
could change, but the plan limits Class 8 to not more 
than one share for $50 of adjusted loss, or not more 
than 22% of the adjusted loss. 


5. New Company and Causes of Action 


Upon transfer of the assets to New Company, it will 
be an independent entity managed by its board of 
directors and no longer subject to the reorganization 
court. The board of directors will consist of not less 
than five or more than nine members. The initial 
board will be nominated by the trustee, and the offi- 
cers will be chosen by the directors all subject to the 
approval of the reorganization court. 22/ The initial 
directors will serve until their successors are elected 
at the first meeting of stockholders. 


The estate will remain open until any unresolved 
disputes as to claims are disposed of and litigation 
brought by the trustee is resolved. The trustee or 
his successor will hold the assets or new stock re- 
served to cover various contingencies and collect 
any recoveries which may be made on causes of 
action or other contingent assets. All net proceeds, 
including any new stock not actually distributed, 
will be turned over to the New Company, The cash 
proceeds of such recoveries are to be applied to pre- 
payment of the senior notes. 


The most important cause of action in terms of 
potential recovery is Loeffler v. Wolfson, Weiner, 
Ratoff and Lapin, et al. (Civil Action No. 75-301 MDL) 
in the Federal Court in the Central District of Cali- 
fornia (“accountants suit’). This action by the trustee 
is brought against the independent accountants who 
reviewed the fraudulent financial statements and ren- 
dered opinions that they fairly presented the finan- 
cial condition of the companies. They are defendants 
in the MDL cases in which EFCA security holders, 
both those in Class 8 and those in the other classes 
who receive partial payment under the plan, seek 

to recover the losses allegedly suffered from pur- 
chase of EFCA securities. 


The trustee seeks recovery for the estate from the 
same defendants on two distinct general categories 
of damages. The first, involving some $3,750,000 
in claimed damages, is for recovery of (1) the fees 
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paid the accountants for services alleged to have 
been incompetently performed and (2) for the fees 
and costs incurred by the trustee in ascertaining, 
insofar as it was necessary and possible to do so, 
the true financial condition. This part of the ac- 
countants suit is independent of the direct claims 
of the investors although it arises from the same 
general factual context. Any recovery would enure 
to the estate, being essentially a recoupment of ad- 
ministrative costs in this proceeding. 


The second part of the trustee’s suit claims recovery 
for ali of the liabilities incurred by EFCA and its 
subsidiaries from the publication of the false finan- 
cial statements. This part of the action, involving 
hundreds of millions of dollars, essentially dupli- 
cates the direct claims asserted in the MDL cases. 
The plan assumes that any recovery on this part 

of the suit would not be a recovery for the estate 
itself, but would be equitably required to be applied 
to discharge the liabilities to security holders on 
which it would be based. 


It is also clear that defendants’ ability to pay for 

any judgments that may be recovered on any of these 
causes of action would be limited. Consequently, 
even if it is assumed that the suits will be successful, 
a problem of division of a partial recovery among 
the plaintiffs would arise. The plan proposes that the 
gross proceeds of any recovery or settlement on the 
accountants suit will be divided equally between the 
estate and the MDL cases up to a maximum recovery 
for the estate of $2.4 million plus certain costs. 23/ 
If the recovery exceeded about $4.9 million, the 
estate would receive about $2.45 million and the 
MDL cases the same amount plus all of the balance. 
This portion of the agreement deals with an adjust- 
ment of the competing claims of the estate and of 
the direct claims of the security holders to potential 
recoveries from the accountants. 


The plan also allots 7/12th of the estate’s share of any 
recovery, excluding the direct expense reimburse- 
ments, to a pro rata cash distribution to class 6 
claims. The maximum distribution would be about 
$1.4 million or about 3% of their claims. This portion 
of the plan was added in settlement of an asserted 
under-compensation of Class 6 and has the effect of 
shifting this part of potential recoveries from prepay- 
ment of senior notes and increasing the equity of the 
new common stock generally to enhancing the provision 
for Class 6. 


V. VALUATION 


The principal assets of New Company will thus be all 
of the stock of its two insurance companies, Bankers 
and Northern. Bankers, organized in 1927 in New 
Jersey, is licensed to do business in all states except 
New York. The larger part of its sales has been in 
the eastern part of the United States. Northern, or- 
ganized in 1906 in the State of Washington, is licen- 
sed to do business in about half the states, and the’ 
larger part of its sales has been in the western part of 

















} the United States. It will acquire the bona fide 
EFLIC policies. 


Table VI summarizes the December 31, 1974, audited 
balance sheets of Bankers and Northern. The North- 
ern statement includes pro forma the business to be 
acquired from EF LIC as though such acquisition had 
been made January 1, 1974. 


Valuation of a going business is predicated on its 
earning power. This is generally true in commercial 
transactions and is a rule of law under Chapter X. 
24/ The future earnings Of the business are the real 
subject of inquiry, although the relevant portions 

of its past experience are an important element in 
any such forecast. 25/ The sale or liquidation value 
of an asset or business may be controlling if sound 
business judgment calls for disposing of it rather 
than operating it. 


The appropriate method for forecasting earnings and 
valuing a business necessarily depends on the charac- 
ter of the business. It has long been recognized that 
life insurance companies have special characteristics 
and that the statutory reports they publish do not 
purport to present their economic income for the 
period covered. The difficulties stem in large part 
from the treatment of policy acquisitions and rein- 
surance. 


Statutory accounting in this area is on a cash basis. 
The high acquisition costs are expensed when paid, 

so that entering into a profitable long-term contract 
creates a book loss in the year the contract is made 
while the book income in subsequent years is inflated 
by the portion of the premium which is merely a re- 
imbursement of the acquisition costs. Paradoxically, 
arapidly growing company would report low earnings 
or losses, while a dying company would report a high 
income. 


Since the economic value of policies in force is well 
recognized although not appearing among book 
assets, substantial amounts are realized or paid on 
purchase of sale of blocks of contracts, or reinsur- 
ance. Under statutory accounting, a sale produces 
current income equal to the full price, adjusted for 
reserve changes, and a purchase is a charge against 
current income. These unrealistic side effects on 

the financial statements have a significant bearing 
on legitimate use of reinsurance and facilitated 
abuse of the practice to produce whatever level of 
reported earnings were desired for a particular year. 


Analysts and sophisticated investors developed over 

the years a number of different methods of convert- 

ing the life insurance company’s statutory reports 

into a better approximation of the financial state- 

ments published by businesses generally. But it is only 

recently that a consensus has been reached as to the 
appropriate adjustments. 26/ 


The requirement that life insurance company’s finan- 
cial statements conform to generally accepted ac- 
counting principles (““GAAP reports”) became effective 


in 1974. 27/ It is not possible retroactively to recon- 
struct statutory reports of life insurance companies 

on a GAAP basis, so the prior records, both of Bankers 
and Northern, and of the life insurance industry in 
general, are much less meaningful in this case than is 
normally true. 


1. Valuation of Insurance Companies 





Bankers and Northern were appraised as of January 1, 
1974, by Tillinghast & Company, Inc., consulting 
actuaries. They considered the fair value of a life in- 
surance company to be the sum of three factors; the 
value of the insurance in force, the ability of the com- 
pany to produce new profitable business, and its 
adjusted net worth. 


Insurance in force was valued by determining the ex- 
pected profits from outstanding contracts through 
standard actuarial procedures 28/ and discounting 
such profits to present value. Essentially the same 
techniques were used to assign a present value to new 
Policies expsécted to be sold, but that is merely the 
prelude to valuing this segment of the business. A 
functioning life insurance company will sell new 
policies into the indefinite future. The expected value 
of one year’s production was multiplied by 5, equiva- 
lent to a discount rate of 20%, to determine the 
“existing structure value” of the two companies. 


These two segments together are equivalent to the 
standard practice in valuation of other businesses, 
of ascertaining an average or normal year’s profit 
and multiplying that income by a factor reflecting 
the risks of the business. The future income of these 
companies from their insurance business will be the 
sum of their annual gains from presently outstanding 
policies and the gains, of the same character, from 
the new policies sold. As time passes and existing 
policies are replaced by new ones, the importance 
of the existing policies will decline and that of the 
new policies will grow. The prevalence of very long- 
term contracts in the life insurance business makes 
it useful and appropriate to give special attention to 
the postion of future income which is contractually 
assured. Most businesses are dependent almost en- 
tirely on new sales for their future revenues, so only 
the second factor can be considered for them. To 
the extent existing contracts are involved, the future 
income of an insurance company is more certain than 
is normally the case. 


The third segment, the adjusted net worth, also flows 
from the special characteristics of the life insurance 
business. In most businesses the equity capital is in- 
vested in the plant and other facilities required to 
produce operating income. Its value is already reflected 
in the income forecast and cannot be counted again. 

A life insurance company collects its premiums in 
advance and the usual contracts involve a large element 
of prepayment for benefits which, statistically, are to 
be paid many years in the future. An established life 
insurance company accordingly relies primarily on 
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TABLE VI 
BANKERS AND NORTHERN 


December 31, 1974 
000s omitted 





Cash 
Premiums and agents balances 
Federal income tax refund 
Accrued investment income 
EFLIC a/ 
Investnents: 

Securities b/ 

Real estate mortgages 

Policy loans 

Real estate 
Palisades Life Insurance Co. c/ 
Building and equipment 
Other assets 


Total 
Estimated value of business in force 
& deferred acquisition costs d/ 





Payables 

Federal income tax 

Yank loans 

claims, policy dividends & deposits 
Future policy benefits 


Liabilities e/ 
Retained earnings applicable to puarti- 
cipating policy holders 
Stockholders’ equity d/ 
Unrealized investment losses 1974 
Retained earnings from Jan. 1, 1974 


Stockholders' equity - statutory basis 


Bankers Northern Combined 





$ 708 $ 935 $ 1,643 
3,479 4,520 7,999 
- 759 759 
2,016 1,430 3,446 
- 4,417 4,417 
97,337 73,953 171,290 
33,376 33,592 66,968 
25,974 14,696 40,670 
880 225 1,105 
2,800 - 2,800 
5,715 6,551 12, 266 
2,304 137 2,441 





$ 174,589 $ 141,215 $ 315,804 


28 026 25,837 53,863 





$ 202,615 $ 167,052 $ 369,667 








$ 4,536 $ 1,651 $ 6,187 





. 97 1,767 1,864 

- 5,000 5,000 
12,083 13,705 25,788 
136,131 99,098 235,229 

$ 152,847 $ 121,221 $ 274,068 
11,439 - 11,439 
36,752 42,526 79,27° 

( 860) (¢ 896) ( 1,756) 
2,437 4,201 6,638 





3 202,615 3 167,052 $ 359,667 


$ 11,329 $ 20,554 $ 31,883 














Footnotes to Table VI 





a/ Premiums on the EFLIC policics are being collected and held by the 
Illinois conservator pending consummation of the EFLIC plan, 


b/ Insurance accounting values common stock investments at market and 
preferred stock and debt securities at amortized costs. December 31, 
1974, market values of securities investments were: 


Carrying 

Market Cost Value 
Bankers $85,374,191 $100,642,361 $97,337,467 
Northern 56,408,480 76,779,807 73,951,287 





c/ On April 28, 1975, Bankers agreed to sell Palisades for $2.8 million, 
subject to approval of the New York insurance authorities. This is 
approximately $700,000 above its book value. 


d/ Since it has been ruled that the EFCA reorganization should be accounted 
for on a purchase basis, the discounted actuarial value of the two conm- 
panies' insurance in force as of January 1, 1974, has been added to 
assets and, in effect, to stockholders' equity, as shown in Table VII 
below, 


e/ A contingent liability of Bankers with respect to certain reinsurance 
transactions to be settled under the EFLIC plan and contingent lLiabili- 
ties of both Bankers and Northern in the MDL cases, to be settled by 
the EFCA plan, are not reflected in Table VI. If the two plans are 
consummated, these contingencies will be eliminated. The companies 
deny liability in any event. 
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TABLE VII 


BANKERS AND NORTHERN 
REORGANIZATION CAPITAL 
AS OF JALUARY 1, 1974 

000s onitted 























Bankers 
Policy Northern Conbined 
Holders Stockholders Stockholders Stockholders 
Stated and paid-in capital $ - $ 4,841 $ 4,378 $ 9,219 
Retained earnings 
January 1, 1974 10,975 10,241 18,219 28 , 460 
Unrealized investment 
losses Jan. 1, 1974 ( 723) ( 440) ( 578) { 1,015) 
Estimated value of busi- 
ness in force Dec. 31, 
1973 1,804 22,110 20,507 a/ 42,617 
Adjusted capital 
Jan. 1, 1974 $ 12,056 $ 36,752 $ 42,526 $79,278 








a/ Including $3,461,000 for EFLIC 
policies. This represents the 
difference between the total 
value of the EFLIC policies and 
$4,235,000 credited in the inccnze 
statement against the net increase 
in reserve liabilities. 
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Table VIII summarizes the 1974 income accounts of Bankers and Northern. 


TABLE VIII 


SANKERS ASD) NORTHERN 
INCOME AND RETAINED EARNINGS 





YEAR ENDED DECEMBER 31, 1974 


000s omitted 























Bankers Northern Combined 
Premiums $ 29,398 $ 20,145 $ 49,543 
EFLIC reinsurance - 1,050 1,050 
Investment: 
Incone 11,282 8,398 19,680 
Expenses ( 1,452) ( 1,418) ( 2,870) 
Other income 393 - 393 
Total income $ 39 621 $28,175 $ 67,796 
Benefits $ 18,214 $ 12,138 $ 30,352 
Increase in future benefits 7,613 9,765 17,378 
Commissions 4,982 1,656 6,638 
Other expenses 6,896 3,147 10,043 
Deferred acquisition costs ( 4,493) ( 1,536) ( 6,029) 
EFLIC - ( 4,235) ( 4,235) 
Amortization padre BY 441 822 
$ 33,593 $ 21,376 $ 54,969 
Policy holders' share 2,426 a/ 1,059 3,485 
Federal income tax __1,094 1,550 2,644 
Total expenses $ 37,113 $ 23,985 $ 61,098 
Earnings before investment 
gains end(losses) $ 2,508 $ 4,190 $ 6,698 
Realized investment gains 
(losses) - 71) 11 ~ er 
Net earnings 8 2,437 $ 4,201 3 6 638 


a/ Policy holders' dividends $1,741,709, 
$664,532 added to policy holders’ 


retained earnings. 
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capital collected from its policy holders for the insur- 
ance business proper. Its shareholders’ capital func- 
tions essentially as a guarantee fund and is represent- 
ed by an excess of income-producing investments over 
those required to meet policy reserve liabilities. Such 
investments are a source of income independent of 
the gains on insurance contracts identified above and 
are properly added to the income valuations based on 
those contracts to determine the overall value of the 
company. 


Strictly speaking, it is the investments rather than the 
adjusted net worth which create this element of value. 
The distinction could be important if there were a sig- 
nificant abnormality in the company under examina- 
tion. But here, as in most cases, adjusted net wotth is 
a satisfactory approximation. 29/ We have no diffi- 
culty with its use by the actuaries. 


Both companies were valued as of December 31, 1973, 
and these values have been projected to March 31, 
1976, by adding the net income projected for the 2-1/4 
intervening years. The elements of value testified to 

are summarized in the following Table IX. 


Adjusted net worth, of course, does not include the 
estimated value of business in force which, as shown 
in Table VII above, was incorporated into the GAAP 
statements for 1974. The above method is also an 
approximation, but the actuaries testified that a full 
revaluation would produce at least the above values. 


It will be noted that only a limited allowance was 
made in the foregoing appraisal for the rather sub- 
stantial difference (Table VII, Footnote b) between 
the market value and the amortized cost of the in- 
surance companies’ investment in bonds, mortgages 
and preferred stock. 30/ The actuaries considered 

an adjustment unnecessary to the extent senior se- 
curity investments, at cost, were matched by statutory 
reserve liabilities. On this criterion, no adjustment was 
made to their valuation of Bankers. The adjusted net 
worth of Northern was reduced $1.4 million to adjust 


the excess of investments over reserve liabilities to 
market. Insurance accounting conventions do not 
include such adjustments, but the reason for this 
procedure requires consideration in the present 
context. 


Since there has been a sharp rise in the general level 
of interest rates over the past decade, the market 
value of fixed-income securities purchased when in- 
terest rates were substantially lower has correspond- 
ingly declined. If a bond or mortgage purchased some 
20 years ago, bearing 4% interest and maturing in 
seven years, is offered for sale, it must compete with 
new bonds of the same quality paying, say, 10% in- 
terest. All other things being equal, a buyer will re- 
quire a discount sufficient to make his total yield, 
including 4% interest coupons, equal to the 10% the 
new bonds will pay him. The arithmetic requires sale 
of the 4% 7-year bond at about 70 to raise the yield 
to maturity to 10% even though the issuer is fully 
expected topay $1,000. The lower market values of 
the senior security portfolios thus do not indicate a 
particular weakness of Bankers or Northern. The 
1973 average return on investments (essentially at 
cost) was about 6-1/2% for each company. The aver- 
age return increases as new investments from pre- 
miums received and payments of old investments 
are made at higher current rates. 


A life insurance company, unlike most businesses, 
including even such financial institutions as a mutual 
fund, has most of its liabilities in fixed dollar, long- 
term form. These are shown on its balance sheet by 
actuarially computed reserves which represent their 


present value. Table V! shows combined reserve liabil- 


ities of $235 million at the end of 1974. In comput- 
ing that present value, it is assumed that the reserve 
assets will grow at a relatively conservative com- 
pounded interest rate, expected to be valid, on the 
average, over a long timespan. 


As long as the principal and interest collected on the 
insurance company’s investments are sufficient to 


Table IX 


- 000s omitted - 


Business in force 12/31/73 
Existing structure value 
Tax adjustment (EFLIC assumption) 
Adjusted net worth 
December 31, 1973 
Subsequent net income (GAAP) 

1974 actual 

1975 projected 

1976 - ¢ of projected 

Value used in Table VI 
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Bankers Northern Combined 
$23,914 $20,507 $ 44,421 
3,750 1,507 5.2571 
1,234 1,234 

15,486 21,683 37,169 
$43,150 $44,931 $ 88,081 
2,437 4,201 6,638 
4,166 4,081 8,247 
1,368 1,102 2,470 
$51,121 $54,315 $105,436 



























meet reserve assumptions, the investments and reserve 
liabilities can be properly considered as offsetting each 
other with no net effect on the value of the company. 
Awrite down of this portion of the insurance com- 
panies’ investment portfolios to market is not required 
for valuation purposes. Any such adjustment would be 
erroneous if made in isolation, since it would create a 


suring the company’s policy liabilities. 


With respect to new business, only about $5 million 
of the $105 million value developed by the trustee 
and his experts was based on this factor. Much evi- 
dence was presented, including 10-year income fore- 
casts, as to the two insurance companies’ ability to 
produce profitable new business. A very substantial 
improvement over the historical record of both com- 
panies is anticipated, founded on changes in organi- 
zation and orientation effected during this proceed- 
jag. The record indicates that both Bankers and 
Northern have sufficient size and capitalization to 
support a relatively rapid rate of growth. 


We have cut off the sdles forecasts in 1977 because 
the years after 1976 are based essentially on an 
assumed 10% compounded growth rate on sales of 
life insurance policies. A lesser growth is assumed 

in sales of other lines, so the overall effect in subse- 
quent years is a constant sales growth of 8-1/2% 

per annum for Northern and about a 5% growth rate 
for Bankers. 


The very high initial growth is due in part to an essen- 
tially new product, individual retirement annuities 
conforming to recent changes in the Internal Revenue 
Code. These contracts are actually being sold at about 
the projected rate. Actual 1974 results showed an in- 
crease in Bankers’ sales of 25.7% rather than the 13% 
forecast and of Northern’s sales of 112% rather than 
the 62% forecast. 


basic inconsistency with the tested procedures for mea- 


A life insurance company deals in long-term contracts, 
so the benefits of a sale are not limited to the year in 
which the sale is made. A growth in initial sales has an 
exponential effect on annual gross income, since 

each additional policy continues, subject to lapse and 
mortality, to increase each subsequent year’s premium 
income. The forecasts would increase Bankers’ annual 
premium income from $30 million to $80 million over 
the 10-year span and Northern’s annual premium in- 
crease from $20 million to $35 million. A large part 
of the premiums are added to reserves and invested, 
so investment income would increase at about the 
same rate. The forecasts, accordingly, predict a major 
increase in income for shareholders. 


Table XI summarizes the forecasts presented by the 
trustee for Bankers and Northern for the years 1975, 
1976 and 1983 and shows the actual 1974 audited 
results. The intervening years 1977-1982 merely 
show a regular annual increase to the 1983 totals. 


The actual 1974 results were significantly affected; 
in the case of Bankers, by the inclusion of the credit 
life business and related lines which were unprofit- 
able and are being terminated. This accounts for the 
absence of an apparent increase in volume between 
1974 and 1975, the new production replacing the 
lines being discontinued. Bankers’ overhead costs 
also turned out to be far above budget. This included 
a gross underestimate of the cost of the credit life 
department being discontinued but was also attributed 
to failure to proceed with a program to correct long- 
standing inefficiencies in policy processing. The chief 
executive of Bankers was replaced early in 1975 and 
provision was made in the revised forecasts for “ex- 
cess” administrative expenses during the period of 
transition to an automated system expected to be 
completed in 1977. 


Table X 
Forecast Annual Sales 
- 000's omitted - 


Bankers - Revised 














Bankers Percent Percent of Northern Percent. 
AnnualizeG of Prior Annualized Prior Annualized of Prior 
Premium Years Premium Year Premium Year 
1973(actual) $3,753 $1,458 
1974, 4,240 13% $4,719(Actual) 2,367 62% 
1975 5 3020 18% 8,380 78% 3,170 34% 
1976 5,950 19% 8,780 5% 3,628 14% 
1977 6,845 15% 9,300 6% 3,787 4% 
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Pei. 


1974 


$ 29,518 


9,795 


$ 39,313 
25,220 
11,764 


1,093 


1,762 


$ 39,839 


526 





$2,508 


$ 20,139 
1,050 


7,065 


$ 28,254 
17,525 
4,235 
6,329 


(__212) 
$27,877 


3 377 
8 4,189 
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TABLE XI 


PROJECTED INCOME 





000s omitted 
BANKERS 
Premiums 
Investment income 
Total 
Benefits and reserves 
Expenses 


"Excess" general expenses 

Provisions for federal income tax 

Policy holders’ participation 
Total 

Statutory gain from operations 


GAAP gain 


NORTHERN 


Premiums 

EFLIC reinsurance 

Investment income 
Total 

Benefits and reserves 

EFLIC 

Expenses 

Provisions for federal income tax 
Total 

Statutory gain from operations 


GAAP gain 





























1975 1976 1983 
$30,594 $33,391 $ 73,886 
10,517 11,739 27,790 
$41,111 $45,130 $101,676 
24,171 27,591 64,992 
11,908 13,123 22,987 

1,500 1,200 

676 539 4,361 
1,396 1,606 2,530 
$39,651 $44,059 $ 94,870 
$1,460 $1,071 $ 6,806 
$ 4,166 $ 5,470 $ 12,187 
$19,516 $21,487 $ 35,247 
7,941 8,785 14,828 
$27,457 $30,272 $ 50,075 
16.719 18,474 31,850 
5,774 6,510 10,180 
1,400 1,535 2,616 

$23,893 $26,519 $ 44,646 

$ 3,564 $ 3,753 §$ 3,423 
$ 4,081 $ 4,406 $ 6,878 












accounting adjustments incident to acquisition of the 
EFLIC business. On a statutory basis, the assumed 
reserve deficiency virtually wiped out Northern’s own 
income for the year. 


The 1975 forecasts, accordingly, are much more repre- 


sentative of the earning power of the two insurance 
companies as they stand today. The combined 1975 
income of $8.25 million would require a multiple of 
slightly under 13 to equal the $105 million value pro- 
posed by the trustee. The $9.9 million income pro- 
jected for 1976 would require a 10.6 multiple while 
the $19 million of income projected for 1983 would 
require a multiple of only 5.5 to reach $105 million 
value. 


We think it appropriate, for purposes of examining 
the plan in terms of vaiue, to rely principally on the 
short-range forecasts. They are concrete efforts cur- 
rently being carried out. We are not rejecting as un- 
realistic or impossible the future growth predicted 

for these companies. They have the objective prere- 
quisites for continuing to do well. But the short-range 
forecasts are founded on known and presently oper- 
ative improvements. Although large in percentage 
terms, they represent a recovery from a low base line, 
through correction of recognized weaknesses and 
deficiencies in the past, with the aid of an excep- 
tionally thorough and expensive shaking up by high- 
ly qualified experts. 


| Continuation of superior performance in a compe- 
titive industry into the indefinite future will depend 
on the skill of the New Company’s management and 
the economic climate. The short-range projections 
involve a well-supported assumption that these com- 
panies are being raised to a new plateau. An assump- 
tion that they will continue to climb from that level 
is not unreasonable but is more of a hope and a pro- 
gram than a prediction. 


Fortunately, the forecast of long-continued growth 
is not critical to the fairness of the plan. The annual 
increase in projected net income is at a much more 
modest rate than the very large increase in volume 
assumed. During the period, it is the gains on out- 
standing policies which are not dependent on the 
validity of the sales forecasts, that contribute most 
heavily to net income. This is particularly true with 
respect to statutory income, which controls the 
cash flow under the plan. The forecasts indicate 
that business added after December 31, 1973, ac- 
tually reduces statutory net income for both Bank- 
ers and Northern through 1980. 32/ This‘is one 

of the effects of a high rate of growth under statu- 
tory accounting. 


GAAP moderates but does not completely eliminate 
this effect. The larger part of even the GAAP income 
during most of the 10-year forecast period is derived 





from contracts the companies have already sold and 
are independent of the sales assumptions. Of course, 
from a broader perspective, a satisfactory sales level 
is important to the investor. If the record indicated 
that normal growth could not be achieved, the value 


of the two insurance companies would have to be ex- 
amined from a different perspective. 


The future growth capacity testified to does not differ 
essentially from that available to any substantial, well- 
managed company and does not call for an addition 
to the present value of Bankers and Northern. if 
better than average results are in fact achieved, future 
value will presumably increase, just as failures would 
have an adverse future effect. These potentialities and 
risks are of general application and are already impli- 
cit in the prevailing market evaluation of insurance 
company securities. 


Testimony as to market factors affecting life insur- 
ance stocks was presented by First Boston Corpora- 
tion through the officer who has been in charge, since 
1951, of the insurance division of First Boston’s de- 
partment of research. He described the evolution of 
financial analysis of life insurance company financial 
reports since 1951 and various methods developed 
during that period to convert statatory reports to a 
more meaningful form up to the recent adoption of 
GAAP accounting procedures. The witness testified 
that First Boston has published annually since 1962 
a statistical series relating market prices for actively 
traded insurance stocks to the companies’ earnings 
as determined by the conversion factors he used. 33/ 


For purposes of the testimony, he related his life 
insurance stock index to Standard & Poor’s general 
500 stock index and concluded that, excluding the 
period 1962-1966 in which he believed life insurance 
stocks had been relatively overvalued, the price-earn- 
ings ratio for life insurance stocks tended to be about 
two points less than the general market level of 
shares in other industries. 


He found that life insurance shares had sold at an 
average of 15-1/2 times earnings in the period 1967- 
1972 but had dropped, with the rest of the market 
to a low of 6.7 times in November 1974, when he 
testified. He was of the opinion that 6.7 was an 
abnormally low multiple. He concluded that shares 
in a sound life insurance company should sell, on 
the average, at about 11 times GAAP earnings. 


On the basis of his review of Bankers and Northern, 
including the reported income in the five years end- 
ing in 1973 and the forecasts, the witness concluded 
that the normalized earning power of Bankers would 
be about $4.5 million a year and that of Northern 
would be about $4 million per year. He applied a 
multiplier of 10 rather than 11 to allow for the spec- 
ial circumstances and reached a value of $45 million 
for Bankers and $40 million for Northern. 


He also considered the asset values of both com- 
panies. For this purpose he substituted a rule-of- 
thumb value of $25 a thousand for insurance in 
force for the actuarial valuation of these policies 
used in the actuaries’ appraisal. The resulting ad- 
justed asset value at the end of 1973 was approxi- 
mately $37 million for Bankers and $40 million for 
Northern, compared to actuaries’ appraisal of 
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$43.2 million for Bankers and $44.9 million for North- 
ern at that date. 


The witness’ final conclusion, after giving weight to 
the price EFCA had paid for these two companies and 
the price paid by the persons who sold their shares 

to EFCA, 34/ was to assign a value of $40 million 

to each company, a total of $80 million compared to 
the actuaries’ $88 million appraisal at the same date. 


2. Other Elements of Value 





The other assets of New Company are assigned liquida- 
tion values because they are not independent sources 
of income or needed to carry on the company’s busi- 
ness. We have described the miscellaneous receivables 
and interests and the basis on which they are valued. 
The assets of the securities group are cash or equiva- 
lent. 


The net value assigned to Ankony is based on the 
worth of its cattle as beef and is significantly lower 
than their value as breeding stock. It reflects the 
fact that there is a present market for beef cattle 
and about that amount could be realized if the hope 
of a larger recovery is abandoned. 35/ The plan 
leaves the decision of when to liquidate Ankony to 
New Company, the cost of any deferral being the 
interest payable on senior notes which could be re- 
tired from the proceeds. 


New Company will have, including the $2 million in 
working capital to be borrowed back from FNCB, 
about $9.7 million in assets in addition to the two 
insurance companies. The assets held for liquida- 
tion will about equal the senior notes to be issued, 
and the proceeds of liquidation of these assets are 
committed to retire those notes. 36/ 


3. Conclusions as to Value 





We are of the view that the $115 million assigned 
to the assets of New Company by the trustee and 
his experts is an appropriate value. We have reviewed 
the valuation process at sufficient length to make it 
clear that the statement that New Company’s assets 
add up to exactly $115,182,000 and are equal to 
$11.083 a new share is unrealistically precise. In 
discussing and using a valuation, it is necessary to 
select a single representative figure to avoid encum- 
bering every sentence with confusing qualifications 
and alternatives. In doing so, one runs the risk of 
clothing the result of a series of approximations 
with an appearance of mathematical exactitude. 


Our conclusion really is that the evidence supports 
and requires a finding that the two insurance com- 
panies should be valued in a range around $100 
million and the other assets are worth close to $10 
million. The trustee’s $115 million is well within the 
indicated range of values subject to the caveat that 
it is not the only possible choice. The plan does not 
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depend on such choice, and it is not necessary to be 
more exact or precise. 


A judicial finding as to value is intended to represent 
the conclusion that an informed and knowledgeable 
purchaser would reach as to the worth of the business 
on the basis of all relevant information available. In a 
sense this is a maximum value because it is designed to 
exclude such factors as lack of competition for a pur- 
chase or an abnormally unfavorable market which 
might depress the price on an actual sale, but all invest- 
ment fundamentals are included. In particular, the 15% 
annual discount rate applied by the actuaries in valuing 
the contracts owned by the insurance companies pro- 
vides an annual income or profit of 15% plus return of 
capital on the hypothetical purchase price. The 10 
times multiple used by First Boston has the same 
function under a slightly different technique. 


The fallibility of the forecasts is not ignored in this 
process. The 15% rate of return represents a recog- 
nition of these risks. It is almost certain that the in- 
surance companies will not perform exactly as pre- 
dicted. The same is true in any purchase or sale of a 
business or of an interest therein. All that can be 
done is to select the best possible estimate, one sound 
enough so that the inevitable deviations above or be- 
low the forecast level may be expected to average out. 
The possibility of some major unforeseen change in 
the future cannot be excluded. The person taking the 
equity risk, either under a purchase or in the form of 
stock under a plan of reorganization, is compensated 
by allowing a fairly liberal return, compared to the 
interest on an essentially risk-free investment, in 
terms of present expectations and the possibility 

that future changes may be in his favor. 


In short, acceptance of the trustee’s conclusion that 
the stock of New Company is worth $11.083 a share 
should not be read as a prediction as to the daily 
quotations for such shares in the securities markets. 
It is certain that those will fluctuate. But after the 
dust has settled, the evidence indicates such shares 
should command market prices equivalent to those 
of other life insurance companies based on their com- 
Parative attractiveness. 


Vi. FAIRNESS AND EQUITY 


Chapter X calls for an independent determination 
by the District Judge that the plan is fair and equi- 
table (Section 174). These are words of art identify- 
ing a legal standard which may be summarized as 
entitling each creditor (and stockholder if debtor 

is solvent) to the equitable equivalent of his claim 
against debtor. Value enters into fairness and equity 
because the measure of rights, under the fair and 
equitable standard, looks to collectibility as well as 
allowability. When, as here, debtor is insolvent, 

the value of the stockholders’ interests are zero, 
and they are excluded from the plan. If only a 
million dollars of value is available for $10 million 
in claims, such claims have a real interest of only, 
10% of their face amount. 





























With this important qualification, all legal and equi- 
table rights of each class of creditors must be satis- 
fied to the extent the value of the estate permits. 
They may be, and usually are, satisfied in new se- 
curities. Equitable equivalence is determined by 
comparing the value of the new securities with the 
value of the claims being discharged. The common 
denominator is the value of the estate, both overall 
and as to any particular components to which spec- 
ial claims attach. The total value of the claims and 
the total value of the new securities are necessarily 
equal, since they are merely alfternative allocations 
of the same assets. 


When there is no reasonable dispute as to the 
amount and rank of the debts to be satisified, the 
fair and equitable distribution of the new securi- 

ties presents no particular difficulties, once the 
preliminary questions of value and of the appro- 
priate capital structure of the reorganized company 
are determined. If, as here, there are major disputes, 
they must either be litigated to final adjudication - 
or be compromised. The plan chooses the latter al- 
ternative in most significant respects. 


Such compromises are a normal and essential part of 
the reorganization process. But they also require an 
informed, independent determination by the Dis- 
trict Judge that each compromise is fair and equi- 
table. 37/ In this contest fairness and equity re- 
quire the exercise of reasonable judgment as to the 
strengths and weaknesses of the claims being com- 
promised, the probabilities of success, and the bene- 
fits and risks flowing to all affected interests from 
the proposed settlement. It is in this light that we 
review the principal compromises embodied in the 
plan. It should be noted that these compromises are 
not really separable because the ciaims of each class 
conflict, almost without exception, with those of 
every other class, excluding the small amount of 
traditional priority claims (Classes 1-3). Rejection 
of any of the compromises would so drastically 
affect the essential terms proposed for other classes 
that it would be necessary to start over again. 


1. Revolving Credit Bank Settlement 





Asecured creditor under Chapter X has a prior right 
to the value of the assets validly pledged to him. 
That prior right extends, if the security is large 
enough, even to post-bankruptcy interest and other 


contractual obligations under the security agreement. 


Immediately before this vase began, the revolving 
credit banks were owed about $50 million. They 
held about $8 million of EF.CA’s bank deposits 
and all the stock of Bankers and Northern, valued 
here at $105 million. 


By their settlement agreement, the revolving credit 
banks are accepting substantially less than the 

ity interest they claim would entitle them to. 
In addition to waiving some $15 million of post- 
bankruptcy charges, they are accepting, after set- 
off , almost 65% of their principal claims in 7% 


12-year income notes. It is obvious, and well estab- 
lished, that the mere issuance of an equal face amount 
of securities te a claimant does not meet the fair and 
equitable standard if the rights of such securities are 
inconsistent with the face value assigned. 


It scarcely needs to be stated that a 7% interest rate 
is far below the rate which is required by the market 
for well-secured intermediate term loans at this time 
and that the income clauses of the new notes, which 
make it unnecessary to pay any cash interest during 
their first two years and make contingent the pay- 
ment of interest and principal during the next ten 
years, would call for a substantial discount in any 
lending transaction. 


Expert testimony was taken as to present value of 
the 7% income notes. The witness concluded that 
such obligations would require a yield of 12% per 
annum. He assumed, in view of the security pledged, 
that the receipt of the scheduled cash payments of 
principal and interest is reasonably assured, the risks 
of the income feature being included in his 12% rate. 
He discounted these payments at 12% to present 
value and determined that the income notes should 
be valued at $19,846,757, approximately 72% of 
their face value. 


The total settlement to the revolving credit banks 
thus consists of $15 million in cash and senior notes 
and $19.8 million in value of income notes, a settle- 
ment of a $42.6 million secured claim for $34.8 
million. 38/ This represents a discount of 18.3% 
to dispose of the legal objections discussed below. 


The legal objections to allowance of the banks’ 
claim are directed to its secured status. There is no 
dispute as to the amount owed. Even if the banks 
were wholly unsecured, their claims would still 
rank as unsubordinated loans, so in terms of value 
only about half the difference between the 76.4% 
allowed unsubordinated loans under the plan and 
the 81.7% allowed the banks is at stake. 39/ If 
wholly unsecured, the claims to post-bankruptcy 
charges wiaved under the settlement would disap- 
pear, but the banks would still have a strong inde- 
pendent claim to retain their setoff. 


Moreover, the revolving credit banks have no need 
to establish a clear right to $105 million of collateral 
to justify receiving a $34.8 million settlement. As 
far as they are concerned, the legal questions as to 
the effect of the release and recovery of 80% of 

the Northern stock are unimportant, since the 
amount provided for the banks would be covered 

by the Bankers stock, which has always been in 
their possession, and so has at least 20% of the 
Northern stock. 


The security interest in Bankers has been challenged 
on the grounds that the pledge violated a commit- 
ment made by EFCA to the Department of Insur- 
ance of the State of New York. Bankers, a New Jer- 
sey company, owned a small New York subsidiary, 
Palisades Life Insurance Company. Under New York 
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law, the Insurance Department claimed jurisdiction 
to pass upon a transfer of control of Bankers as an 
indirect transfer of Palisades. It permitted EFCA to 
acquire Bankers upon receiving a letter from EFCA 
promising to submit any subsequent transfer or 
pledge of Bankers stock to the New York Depart- 
ment. No such submission was made when Bankers 
stock was pledged under the revolving credit agree- 
ment. The banks assert that this omission did not 
invalidate their pledge. 


We note first our disagreement with one position 
taken by some of the parties with respect to the 
effect of this alleged defect. The objection has been 
pressed particularly by the original Banker share- 
holders, who correctly perceive that the position 

of the banks as bonafide subsequent pledgees of the 
shares they seek to reclaim, is a major obstacle to 
their success. Since this class claims only about 70% 
of the Bankers share, it has been assumed in some 
calculations that the banks have a clear right to at 
least 30% of Bankers. 


The promise to the New York authorities had nothing 
to do with possible adverse claims to the Bankers 
stock. The Department was imposing a requirement 
designed to aid it in carrying out its statutory respon- 
sibility to monitor the control of a New York insur- 
ance company. It was not an undertaking to protect 
EFCA’s creditors. If the failure to secure New York 
approval for the pledge made the pledge ineffective, 
then the banks security interest in the Bankers stock 
is ineffective in toto, not just 70%. 


Failure to meet a requirement of advance regulatory 
approval of a transaction does not necessarily render 

the transaction a nullity. In the absence of an explicit 
statutory prescription of the consequences or an 
overriding public policy, a determination that the law 
was violated begins rather than ends the search for an 
equitable disposition of the consequences of a consum- 
mated transaction. The extensive briefs filed on this 
subject do not refer to any authoritative construction 

of the effect of the New York insurance law on the 

kind of pledge transaction involved here. If the challenge 
to the validity of the security is not frivolous, its proba- 
bility of success cannot be rated high. 


The dispute over the $8 million setoff has a similar 
status. The effect of recovery of the $8 million would 
have been to increase the estate by that amount and 
to increase the banks’ claims by the same amount. 

If the banks were not entitled to some secured or 
preferred status on the deposited funds, an unsecured 
claim for $8 million would be worth about 20% less 
than its full amount in terms of reorganization value. 
About $1.6 million in value would be at stake. 


In ordinary bankruptcy, and under commercial law 
generally, a bank has the right on default to apply 
summarily debtor’s deposits to payment of the de- 
faulted debt. 40/ It has long been recognized that 
the rule is different in reorganization cases if, as 
usually is true, the deposits are needed to carry on 
the business and the bank’s ultimate recovery is not 
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seriously endangered. 41/ 


Deferral of setoff is an interim measure permitting 
the trustee to use bank deposits during the proceed- 
ing. The right of the bank to an equitable equivalent 
for the immediate setoff to which it would other- 
wise be entitled seems implicit, just as a mortgagee 
enjoined from foreclosing under Chapter X does not 
lose its lien. 42/ At this stage of the case it would 
make no significant difference whether the banks 
were allowed the set off or recognized as holding 
$8 million in cash akin to a security to be applied 
now to the debt. 


Baker v. Gold Seal, supra, can be read as rejecting 
the right to set off rather than merely deferring its 
exercise. It did not involve a bank deposit and so 
did not consider factors present here, such as the 
contractual provisions of the loan agreement or the 
status of compensating balances. But it added some 
substantive significance to the setoff issue, and the 
trustee testified that he had taken this factor into 
account in evaluating the settlement. 


2. Class 5 - Bankers Reclamation Claims 





The original holders of the EFCA shares issued for 
Bankers stock have sought to reclaim the Bankers 
stock of which they were defrauded. They face at 
the threshold EFCA’s subsequent pledge of that 
stock to the revolving credit banks. We have dis- 
cussed above their attack on the validity of that 
pledge and have concluded that its probability of 
success is very limited. 


A second avenue of relief for Class 5 would be the 
law of marshalling since the banks claim substan- 
tially more security than is required to settle the 
revolving credit debt. Marshalling, if applicable, 
requires first use of collateral not subject to a junior 
claim in order to release as far as possible collateral 
available to satisfy the junior claim. 


The validity cf the revolving credit banks’ claim to 

a security interest in all the stock of Northern is more 
significant to Class 5 than it is to the banks them- 
selves. There is no doubt that the banks originally 
acquired a clear security interest in Northern. Most 
of the original loan went to pay for the purchase of 
the Northern stock. 


It is equally clear from the record that the banks on 
March 23, 1973, effectively released their security 
interest to 80% of the Northern stock, retaining 
only 20% in pledge. This release was procured by 
fraud. The executive vice president of EFCA, who 
was also president of EF LIC, informed the bank 
representative that making Northern an 80% subsi- 
diary of EFLIC would permit filing of a consolidated 
income tax return by the two insurance companies 
and would produce a substantial tax saving to North- 
ern. 

















This may have been true, but the banks were not told 
that the primary purpose of the transfer was to pro- 
vide EFLIC with a real asset to show the examiners 

of the Illinois Insurance Department in place of the 
fictitious assets which EF LIC was unable to produce. 
Nor were the assurances, expressed and implied, true 
that EFCA was so prosperous that the banks really 
needed no collateral to secure their loan. Nevertheless, 
the banks’ security interest was a possessory interest, 
depending on physical possession of certificates for 
the pledged stock. The certificate was surrendered to 
effect a transfer to EF LIC which the acting officer 
knew and intended would terminate the lien, and the 
transfer to EF LIC was accomplished precisely as in- 
tended. This is not a case in which possession of the 
collateral was obtained by a false representation that 
only some mechanicai alteration not affecting the 
security interest was involved. 


The banks demanded return of the Northern stock 
a few days later when the tide of rumors about 
EFCA mounted. They recovered and still hold the 
original certificate for 100% of Northern surrender- 
ed for transfer on March 23 and a new certificate 
for 100%, and they have the 20% certificates issued 
in the transfer, for a total of 220%. But the certifi- 
cates for 80% issued to EF LIC on the transfer are 
also still outstanding. They passed from EFLIC’s 
box to the Illinois Conservator and will return to the 
EFCA trustee under the Illinois settlement. These 
are prima facie the valid certificates. 


The banks assert that they consummated a reclama- 
tion of the Northern stock for fraud prior to the 
filing of this case and thereby reinstated their se- 
cured position with respect to Northern. They con- 
tend that EF LIC and EFCA, acting through a com- 
mon officer, were joint parties to the fraud and that 
they are entitled to have the adverse certificates for 
80% of the Northern stock voided. 


The issues presented in terms of applicable law as 
to pledges and stock transfers as to reclamation 

and as to marshalling for the benefit of Class 5 
bristle with a good many litigious questions. It is 
sufficient for present purposes to say that the need 
for settlement is clear. 


Like the revolving credit banks, Class 5 may have 
an alternative claim, independent of its ability to 
meet the stringent requirements for reclamation. 
ltwas clearly defrauded out of valuable property 
by EFCA which is presently a major part of the 
EFCA estate. The latter feature differentiates 
Class 5 from most of the claims in Class 8. In view 
of the substantial obstacles even under reclama- 
tion law to actual recovery of the Bankers shares, 
itis not necessary to reach a conclusion here as 
to the availability of reclamation in reorganization 
proceedings. Reclamation, like setoff, is a standard 
remedy in bankruptcy liquidation proceedings. 43/ 
eenantion which led the Supreme Court in 
Baker v. Gold Seal Liquors, Inc., 417 U.S. 467, 
474 (1974) to hold setoffs not allowable, at least 
in railroad reorganization. 


We think that denial of reclamation in Chapter X, 
whether for technical reasons or as a rule of ad- 
ministration, necessarily implies, under the fair and 
equitable standard, provision of an equitable equiva- 
ient. There is the analyogy to a creditor denied the 
ordinary remedies of foreclosure or execution by 
intervention of Chapter X. Exclusion of a particular 
remedy does not justify giving the excluded claim- 
ant nothing. 


The plan offers 1,120,000 new shares to Class 5 
in settlement of all the various claims described 
above. This is equivalent to allowance of an un- 
subordinated unsecured claim of $16,240,000 
(at the ratio in the plan of one share for each 
$14.50 of allowed claim). This is about 40% of 
the Market value of the EFCA stock originally 
issued for their Bankers stock and about 80% 

of the market value of the Bankers stock prior 
to announcement of the proposed EFCA merger. 
The settlement was negotiated by the trustee at 
arm’s-length with representatives of Class 5, and 
agreement was reached shortly before the hear- 
ings on the plan ended. The terms reflect the legal 
uncertainties we have noted. 


3. Ciass 4.1 - Holders of Notes Secured by EFLIC Stock 





The proposal to pay $350,000 in cash to the holders 
of two notes, aggregating $5.3 million, secured by a 
pledge of 60% of the stock of EFLIC, is another 
compromise of a long-debated issue made shortly 
before the plan hearing closed. The cash payment 
would settle the claim to secured status and reduce 
the unsecured portion of the claim to slightly under 
$5 million. It thus replaced about 24,000 shares of 
New Company stock to which, even if they have no 
security, claimants would be entitled, increasing the 
value of their claim by slightly less than $100,000. 


Although the concession is small, the apparent worth- 
lessness of the EFLIC stock, which is the only basis 
for those noteholders’ claims to secured status, 
requires examination of the justification for the 
settlement. We are not impressed with the conten- 
tion that the trustee’s recovery of the Northern 

stock and some cash from the EF LIC estate is 

made as EFLIC’s shareholder. The illinois Con- 
servator and one of the trustee’s staff accountants 
did explain the distribution in this manner, but 

such admissions have no weight when inconsistent 
with the unequivocal claims filed and the provisions 
of the EFLIC plan. The expected recovery is for post- 
bankruptcy administrative advances and for prefer- 
ences recoverable in kind under Section 60b of the 
Bankruptcy Act. 


The assumption of EFLIC’s insurance contracts by 
Notthern is an indirect benefit to the estate, adding 
about $3.5 million (before tax adjustments) to the 
appraisal value of Northern. But this does not mean 
that EFLIC and its shareholders could gain this 
amount by keeping the business. Northern’s gains 
reflect the fact that the EFLIC policies fit into its 
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own business so that only incremental costs are 
involved in their administration. Disregarding 
other obstacles, the net income of EFLIC, as a 
separate company, would be substantially less 
because of an entirely different operating con- 
text. 


If not sold to Northern, which is paying a net of 
$4.2 million in assumption of reserve liabilities for 
the business, EF LIC would have to sell to another 
suitable going insurance company. Whether it 
might have received a little more for the policies 
is speculative but receiving enough to create an 
equity for its stock is outside the realm of possi- 
bility. All of its outside creditors, including the 
trustee, accepted well under full payment because 
there was no more. 


The final argument for Class 4.1 has more substance. 
That class pointed out that EFCA’s indebtedness to 
EFLIC had not been stated. This was not an over- 
sight. The trustee’s accountants reported that fraud 
and lack of records foredoomed any attempt to do 
so. Still, the record makes it clear that EFCA misap- 
propriated large amounts of EFLIC’s income. It is 
not enough, to say that EF LIC’s real losses must have 
absorbed any stockholders’ equity. Even if true, 
EFCA’s right to off set the losses EF LIC incurred 
under its directions is, to say the least, doubtful. 
Taylor v. Standard Gas & Electric Co., 306 U.S. 
307, 323 (1939). 


There is thus an unresolved issue as to the value of 
these creditors’ security interest in the EFLIC stock. 
Some recognition of the claims outlined above, 
which are not beyond dispute, would merely be a 
prelude to consideration of an appropriate remedy 
involving very novel issues of law on a unique set 

of facts. A modest settlement is substituted. 


4. Classes 6 and 7 Senior and Subordinated Debts 





The principal compromise specially affecting these 
two classes relates to the effect of the subordination 
clause in the three debt issues in Class 7, so they must 
be considered together. For this purpose we will tem- 
porarily ignore four relatively small categories of 
claims not based on notes or debentures of EFCA, 
which also are Class 6 claims. 


Class 7 comprises three groups of debentures, two 
issued by N.V. and guaranteed by EFCA, which were 
contractually subordinated to senior debt. Senior 
debt was defined in substance as all of EFCA’s debt 
for money borrowed. Class 6 includes about $40 
million of senior debt. The revolving credit bank 
claims and other claims compromised would also 
be senior debt but have been dealt with in their al- 
ternative and superior status as secured creditors or 
equivalent. Class 5 and Class 8 claims are not for 
money borrowed so would not benefit from the 
subordination agreements. 


The subordination clauses provide in substance that, 
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in event of default by EFCA, subordinated creditors 
shall receive nothing until senior creditors have been 
paid in full. Specific prowision is made for the case 

of bankruptcy. The provisions would require any 
distributions which would otherwise be payable to sub- 
ordinated creditors to be turned over instead to 

senior creditors until the senior creditors have been 
paid. 


Such a contract enhances the legal rights of senior 
creditors at the expense of the subordinated credi- 
tors. Equitable equivalence under the fair and 
equitable standard must be measured in a manner 
which gives due weight to these rights. But, as we 
said in Imperial “400° National, Inc., (Corporate 
Reorganization Release No. 313, August 20, 1973, 
2 SEC Docket 377, 381-382), a pre-bankruptcy 
contract is ineffective to control the form of a 
plan of reorganization under Chapter X. 


Insofar as the indentures purport to specify the 
kind of securities that may be issued under such 

a plan or the manner in which they shall be dis- 
tributed, they are inconsistent with the require- 
ments of Chapter X and are unenforceable. They 
stand on the same footing as similar indenture pro- 
visions as to foreclosure or disposition of collateral. 
All rights of the parties to pre-bankruptcy contracts 
are subject to equitable adjustment under a plan of 
reorganization. The function of such a plan is to re- 
place a complex of legal relationships which has 
proven unworkable with a fair and equitable and 
feasible substitute. 


The procedure for dealing with a contractual sub- 
ordination in bankruptcy is well established. When, 
as here, subordinated creditors are subordinated only 
to particular senior creditors, not to all other allow- 
able claims, it is first necessary to compute the dis- 
tribution as though no subordination were involved. 
This is essential because the portion to which other 
creditors are entitled is not affected by the subordin- 
ation clause, but they must share pari passu with 
senior and subordinated creditors alike. Then the 
final allocation to senior creditors is increased, at 
the expense of initial allocation to subordinated 
creditors only, to the extent required to recognize 
their rights as senior creditors. Subordinated credi- 
tors are entitled to any balance. 44/ 


In providing that senior creditors receive one new 
share for each $14.50 of claim, while subordinated 
creditors receive only one share for each $35 of 
claim, the plan embodies the ultimate result of the 
reallocation process described. 


Table XII below shows the computation by which 
the plan allotments were derived. It has been slightly 
modified from that presented at the hearing to 
reflect the effect of the Class 4.1 settlement des- 
cribed above and to use the $11.083 per new 

share value developed earlier. 


The plan thus proposes to effect a substantial re- 
allocation to the senior creditors. A full third of - 





























0° OOT Selryss - S61 4S 

9°ST €°St 006 “6 CELT Zz) €Z0°ze 

0° 001 4°18 $62 ‘ts ELI'ZZ $ ZZ1‘zz$ 

0001 Sol 9Ss - Sorry 

L°te ole Tee on Wel tt) tloce 

ft a°94 $°z9 ese‘ecs 9ELIT $ ZZ Zz 
“STeID JO [BIOL JO WOTQBSOTLy UOFIBOOTTeey UOT BDOTTy 


e8eQuel1eg @8eQUu0010g 


Teura 





BIBy O7g 





*3yns 8s, QUBQUNODDV 
WIS UOTTTTS y°T$ 03 dn jo 
UOFINGFIISTP Ysvo e10z0q /B 

















[BIOL 
Ll sseto 
(@8ueys ou) 9 S88¥TD 
suUOFQuUTpogns [INZ 
O0*O0r VIS SOLS TBI0] 
76s 61z 79 L seeTo 
8°0” C6z ‘ty § 9 88BT9 
SUOFIVOOT[S usl[d 
@sejUoDIed “WEBLO 





P2327" 8000 
@IBVYS 29d CSO*TI$ 38 PenTeBA sezeys 000068‘ FO 


IIX FIdvi 


— 


L pues 9 SesseTD useMjeg UOTIBOOTTY 


+ 
ce) 
“ 
E 
Ww 
a 
oO 
WW 
” 





— 





their participation is derived from the subordination 
right, and subordinated creditors are reduced more 
than a third below the pari passu level. But the plan 
does not fully subordinate the junior class, which re- 
ceives more than twice as much as it would on full 
subordination to Class 6. 


This is another proposed compromise. One issue here 
is the enforceability of a subordination agreement 
procured by the issuer’s fraud. The purchasers of sub- 
ordinated debentures knowingly took a greater risk 
than the senior lenders. If EFCA had failed for busi- 
ness reasons, they would have no legal complaint. 
But their acceptance of this risk was induced and jus- 
tified by EFCA’s apparent wealth and prosperity, the 
product of gross and deliberate falsification. 


There is no doubt that, upon discovery of the fraud, 
the holders of the subordinated debentures ceased to 
be bound to wait until 1991 for payment, although 
that was the maturity date prescribed by the inden- 
ture. They would be entitled to sue at once. Such a 
civil suit would not be, strictly speaking, to collect 
the unmatured debenture itself. It would be an action 
to recover the money EFC€A obtained under false pre- 
tenses. Contrary to the suggestion of some of the par- 
ties that the equivalent claim in this case is merely a 
tort claim, identical with those in Class 8, it would 
be essentially an action for return of money received 
by EFCA, the fraud being relied on merely to negate 
the contractual deferment of a right to payment of 
an acknowledged debt. 45/ 


Just as an indenture limitation on maturity does not 
preclude an action on the same debt in case of fraud, 
the subordination limitations in the indenture are not 
necessarily controlling if the holder does not have to 
rely on the issuer’s other promises contained in the 
same indenture for his recovery. We qualify this con- 
tention because the rights of innocent third parties may 
be affected by such avoidance of subordinated status. 
The question has been considered by the courts but 

has not been authoritatively settled. 


In /n re Credit Industrial Corp., 366 F.2d 402, 410-412 
(C.A. 2, 1966) the Second Circuit reversed a decision of 
a bankruptcy court declining to recognize a subordina- 
tion agreement. It held several of the grounds relied on 
to be untenable. But it also held that the court below 
erred in failing to consider the contentions of subordin- 
ated debenture holders that the debentures had been 
fraudulently sold. It remanded the case stating: 


(4) The defenses of alleged waiver, fraud and 
securities law violation should not have been 
stricken but should await such disposition as the 
law and facts require after the relevant facts have 
been developed.” 


Long before, in Associated Gas & Electric Co., 61 F. Supp 
11, 56-57 (SDNY, 1944), aff’d 149 F.2d 996 (C.A. 2, 
1945), cert. den., 323 U.S. 778, a compromise of the 
claims of fraudulently issued subordinated debenture 
holders to participate in a Chapter X reorganization by 
allowance of 50% of the face amount of their claim was 
approved. 
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The effect to be given a subordination clause invol- 
ved in a massive fraud is still an unsettled question 
of law. Furthermore, this case presented an addition- 
al novel factor. The recovery of all senior classes 

was threatened by the claims of Class 8, both direct- 
ly against EFCA and indirectly as claims against the 
subsidiaries on which EFCA’s value depended. 


The plan proposes to allow slightly under 20% of the 
estate, in the form of 24% of the new common stock, 
to settle the Class 8 claims. As noted, the revolving 
credit banks are receiving 18.3% less in value than 
their prima facie fully secured claim. The Class 5 
settlement is equivalent to a claim for about 80% of 
the pre-merger market value of the Bankers’ shares 

of which they allegedly were defrauded, and the 
76.4% derived above for the Class 6 claims, plus an 
additional 3% for the $1.4 million cash distribution 
from possible recovery in the accountant’s suit, re- 
flects about the same discount. While each of these 
settlements involves its own special features, there 
was a strong element of common contribution to settle 
Class 8. 


Had the Class 6 creditors been restored to 100% at 
the expense of Class 7, the revolving credit banks who 
are at least of the same class would be entitled to the 
same treatment. Unfortunately, this would leave Class 
7 with nothing. 46/ That solution would be unfair 
on its face, for the Class 7 claims are certainly not in- 
ferior as those in Class 8. On the contrary, Class 7 

has at least two prospects of recovery that Class 8 
lacks. 


We have referred above to the quasi-contract aspect 
of the Class.7 claims which could succeed against 
Class 6 even if Class 8 failed. As conventional con- 
tract creditors, they also have the same factual and 
legal defenses to the Class 8 claims as the senior cred- 
itors do. The approximately $21 million of value 
offered to Class 8, which is the minimum acceptable 
by the representatives of that class, would not be a 
fair settlement if made wholly at the expense of 
Class 7. 


With respect to the $530,000 of claims arising from 
unpaid pre-bankruptcy supplies and services furnished 
to EFCA, the effect of the simplification is substantive, 
since the dollar amount of such claims is liquidated. In 
effect, the plan will give these creditors about 36,000 
shares rather than about 24,000 shares. The difference 
has not actually been taken from either the senior cred- 
itors or subordinated creditors. Its correction would 
require a rather complicated amendment of the plan 

to create a separate subclass in Class 6 for creditors 
who are not senior creditors, with the net effect of re- 
ducing the total number of:shares to be issued under 
the plan by about 12,000, thereby increasing the value 
of all other share allocations by about 15/10,000ths. 
We do not consider the present provisions to be mater- 
ially unfair to other classes. 


The cumulative effect of a number of detailed changes 
in other provisions of the plan on the allocations ori- 
ginally proposed for the senior creditors in Class 6 in- 
volved some erosion of the participation originally 

















representing the EFCA 9%% Defentures, and other 
senior creditors vigorously advocated their cause. The 
final version of the plan now under consideration in- 
creases the exchange ratio for Class 6 from one new 
share for $15 of claim to one new share for $14.50 

of claim and commits 7/12ths of any recovery by the 
estate in the accountants’ suit to a cash distribution to 
Class 6 creditors. 


een a The indenture trustee and other parties 


5. Class 8 - Fraud Claims 





EFCA’s fraudulent activities were directed to maintain- 
ing the market value of its securities by presenting a 
wholly false picture of financial strength and profita- 
bility. There is no real dispute that it became liable for 
the consequent losses suffered by the purchasers of its 
securities. The effect of its bankruptcy was to shift jur- 
isdiction to determine the extent of EFCA’s liability 
from the courts in which it had been sued in about a 
hundred actions (the MDL cases) to the reorganization 
court. The change of forum does not change the charac- 
ter of the claims asserted, since under Section 106(1) 
Chapter X deals with all claims of any character against 
the debtor, whether secured or unsecured, liquidated or 
unliquidated, fixed or contingent. The question of 
whether the defendant’s insolvency or bankruptcy may 
affect the rank of claims of this character has not been 
authoritatively resolved and is one of the issues proposed 
to be compromised by this plan as it has been in other 

{ similar cases. 


Another issue raised here is whether liability should be 
shared by EFCA’s subsidiaries, particularly Bankers, 
Northern and Liberty, which are the owners of most of 
the consolidated assets and who have been named as co- 
defendants in various of the MDL cases. Determination 
of the merits of this question would involve hotly con- 
tested factual and legal issues as to the extent these sub- 
sidiaries as corporate entities could be implicated with 
knowledge and participation in EFCA’s fraudulent activ- 
ities. Although it was clear that any possible involvement 
would be quite limited in scope, the common officers 
and directors were clearly implicated, and MDL counsel 
has asserted that the liability of a subsidkary would ex- 
tend, as a joint tort-feasor, to all damages caused by 
EFCA regardless of the actual significance of the subsid- 
iary’s role in EFCA’s overall scheme. 


If Class 8 were to establish a direct liability of this char- 
acter against the subsidiaries, it could substantially moot 
the relative rank of claims against ERCA, since the most 
significant values in the EFCA estate are based on the 
stock interests in the insurance subsidiaries, which would 
be worthless if the subsidiaries were found liable corpor- 
ately for several hundred million dollars. Then the other 
EFCA creditors, equally defrauded, would join Class 8, 
except they might first contend that those now in Class 8, 
especially stockholders, should also be subordinated to 
contractual creditors of EFCA with respect to claims 
against subsidiaries. We do not speculate on how much 
would be left for all of them after providing for the prior 
rights of policyholders. Finally, if such potential liability 
was taken seriously, the ability of the insurance compan- 


ies to continue their businesses would come into question, 
since an insurance company must unquestionably be sol- 
vent. 


The reorganization court has enjoined the prosecution of 
claims based on damages suffered in the purchase of 
EFCA securities as a consequence of alleged participation 
by the subsidiaries in the EFCA fraud. The settlement 
offered to Class 8 under the plan includes the settlement 
of all such claims. If the plan is confirmed and consum- 
mated, all persons, whether or not they have filed such 
claims or accept the plan or the settlement, will be per- 
petually enjoined from instituting or prosecuting any 
suit against any of the EFCA subsidiaries on such causes 
of action. 47/ 


The court has determined that its jurisidiction extends to 
a final resolution or settlement and discharge of all claims 
against debtor and its subsidiaries based on transactions 
in debtors’ securities and on the alleged misconduct of 
debtor and its wholly owned subsidiaries in relation 
thereto. A protective appeal from that determination was 
filed by MDL counsel but is to be dismissed on consum- 
mation of the settlement. 


Assumption of jurisdiction by the reorganization court 
did not alter the rank or status of the asserted claims 
against the subsidiaries. The fair and equitable standard 
would permit and require the court to afford them the 
equitable equivalent of a rank senior to the common 
stock of the subsidiaries to the extent they were deter- 
mined to be entitled to such senior treatment. Since all 
of that stock was subject to the court's jurisdiction, 
there would be no obstacles to devising an appropriate 
plan. By insulating the operating insurance companies 
from unnecessary corporate involvement, their going 
concern value would be protected and their common 
equity would be available for maximum distribution to 
those who turned out to be at the head of the list. 


An overall settlement among the active parties followed 
the tentative resolution of the procedural and jurisdiction- 
al disputes. We have described its terms in the summary of 
the plan. We noted there that, unlike settlements in other 
cases, a distinction is made between damages incurred 
prior to exposure of the fraud, which are allowed only 

for 20% of their amount, and damages suffered after 
March 16, 1973. 


This distinction is based on the assumption that, as long 
as the fraudulent representations continued unsuspected, 
losses on trading in EFCA securities should be regarded 
as caused by ordinary market forces, and the same losses 
would have occurred if everything EFCA said had been 
true. In this sense, the fraud was not the proximate cause 
of such damages. The 20% is allowed to compromise the 
counter-argument that the transactions would never have 
occurred had the truth been revealed and a more sophis- 
ticated contention that the market forces were far from 
independent of the fraud but were controlled at every 
step by EFCA’s decision in how much falsification to 
indulge. 


We agree that, in the context of a settlement, it is not un- 
reasonable to distinguish between the two sources of 
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damages and to give greater weight to those which are 
clearly a direct consequence of the fraud. Both the 
method and the magnitudes of the distinction proposed 
seem reasonable. 


The estimated probable claims in Class 8, as adjusted, 
amount to $170 million - about equal to the amount of 
the other EFCA debt, if the Bankers reclamation claim 
is included at the $16 million effectively allowed by 
that compromise. The plan proposes to allot approxi- 
mately $21 million in value in the form of 24% of the 
new stock out of the $115 million at which the estate 
is valued, in full settlement of the Class 8 claims against 
the entire EFCA complex. As noted elsewhere, Class 8 
has received $2 million from the EF LIC estate, and the 
plan limits the estate’s share of any recovery in the 
accountants’ suit to half of the first $4.9 million re- 
covered. 


There is no significant dispute as to EFCA’s liability for 
the frauds it perpetrated, although the liability of its sub- 
sidiaries is strongly disputed on the merits. All other class- 
es of creditors assert, in one form or another, that they 
are entitled to preferential consideration as known and 
acknowledged obligations of EFCA, except that the 
Bankers reclamation claimants must rely instead on their 
status as the victims of an alleged fraud which actually 
enriched the estate. 


They point to the fact that the bulk of the Class 8 claim- 
ants were mere stockholders who must be presumed to 
have assumed all the risks of EFCA’s failure, known or 
concealed, and may even be held legally responsible for 
the acts of EFCA’s management whom they failed to 
vote out of office. They would conclude that Class 8 

is entitled to what is left after all real creditors are paid, 
or nothing in this case. 


Class 8 representatives assert that they are also creditors, 
enforcing a legal liability of EFCA for which they could 
recover judgment in any other court. They state that the 
damages they have suffered are as real as those incurred 
by those who, through the same deceptions, loaned 
EFCA money or sold it goods on credit. They consider 
their claims equally entitled to recognition. They point 
out that the Bankruptcy law makes no distinction be- 
tween the money lender and the person injured by the 
bankrupt’s automobile and that their tort claims stand 
on the same footing. 


In this, as in previous cases of the same character, we 
need merely say that the Class 8 claims have sufficient 
substance to preciude their summary disallowance. 
They face, on the other hand, a formidable burden of 
proof, especially with respect to the subsidiary liabili- 
ties, before their merits can be established, and an 
array of unresolved questions of law with respect to 
rank and status. The probability of success of this 
class is clearly quite different from that of the holder 
of an undisputed EFCA note or even of one claiming 
damages on a relatively simple cause of action. 


Pver a year’s consideration of the strengths and weak- 


nesses of the Class 8 claims led the active parties to the 
settlement proposed in the plan. Its terms seem realistic 
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and are consistent with the resolution of such disputes 
reached in comparable cases. 


An objection, made on behalf of certain defendants in 
the accountants’ suit, to the plan provisions relating to 
that suit is still being pressed. The attempt to have the 
reorganization court direct the trustee to replace MDL 
counsel and prosecute the suit on'behalf of the class 
plaintiffs as well as the estate, requires no further con- 
sideration. The Supreme Court rejected that solution 
in Caplin v. Marine Midland Grace Trust Co., 406 U.S. 
416 (1972). The causes of action of individual security 
holders for alleged negligence or malfeasance of the 
accountants with respect to the EFCA fraud are legally 
distinct and not part of the bankruptcy estate. The 
court's assertion of jurisdiction over a particular species 
of suits against debtor's subsidiaries, discussed above, 
is based on entirely different authority, not at all in- 
consistent with the Caplin decision. 


The agreement to divide the potential recovery with 
the MDL cases and to limit the estate’s half to slight- 
ly over $2.4 million reflects a practical adjustment to 
the problems of simultaneous prosecution of inde- 
pendent lawsuits against the same defendants on sub- 
stantially the same factual basis. The trustee included 
in his complaint claims which would duplicate the 
entire class claim damages as protection against the 
contingency that the Class 8.settlement of EFCA’s 
liability might fail. This was in substance a claim for 
contribution from the accountants toward the estate's 
possible total liability to Class 8. The Class 8 settle- 
ment in the plan is expressly to be a settlement of 
EFCA’s liability only and to leave the class plain- 
tiffs free to pursue ‘all third party defendants. 


The portion of the potential recovery attributable 
to direct losses incurred by debtor as a corporate 
entity is given priority by the agreement. That is 
the basis for the estate sharing equally in the first 
$4.9 million of the recovery. This clause does scale 
down the maximum sought from $3,750,000 to 
about $2,450,000. This reduction reflects, among 
other things, the relieving of the estate from respon- 
sibility and cost for the further prosecution of the 
actions. The estate otherwise would have to apply 
part of any gross recovery it made independently 
to the substantial costs of successful completion 
of the lawsuits. 


The equal sharing of any recovery up to that level 
involves in part the same point. The MDL half of 
the recovery will bear all the litigation costs as a 
first charge. More important, if both actions were 
successful, it would be necessary to agree on a di- 
vision of the proceeds of any judgment or settle- 
ment. Advance agreement on division is good judg- 
ment. 


6. Feasibility 


The feasibility of the plan turns on New Company’s 
ability to pay the senior and income notes it is to 
issue. There is no. question as to the viability of the 














{ insurance subsidiaries. In view of the careful tailor- 
ing of the terms of the new notes to fit New Com- 
pany’s income, this test can be met. 


Table XIII below summarizes the evidence as to the 
expected cash flow of New Company from 1976 
to 1984. 


The subsequent projections for 1985-7989 are 
repetitive, showing merely the payment of the 
balance of the income notes at the rate of about 
$3 million a year out of a much higher projected 
income. 


The projections do not include New Company’s $1 
million possible share of the accountants’ suit re- 
covery or any savings or recoveries from the sub- 
stantial reserves and contingencies provided by the 
plan. No withdrawal of capital from the securities 
subsidiaries is assumed, nor is any improvement in 
Ankony’s presently depressed state, although an- 
other three years are allowed before its sale..-Any . 
of these contingencies would anticipate the pay- 
ment of the senior notes, relieving subsequent 
years’ income of both the interest and the ulti- 
mate payment of senior note principal. We have 

no quarrel with this approach because feasibility 
should be viewed with a healthy pessimism. 


The projections omit any reliance on the deferral 
provisions built into the new notes, except to take 
( advantage of the right to postpone payment of 
the first two years’ interest in order to build up a 
substantial liquid reserve. The right to defer pay- 
ments under adverse conditions is an important 
protection for New Company and for the feasibility 
of the plan against short-tange contingencies. They 
are less significant in a long-range view of feasibility, 
for payments deferred in one year must be met in 
another. 


The ultimate source for paying the income notes is. 

the earnings of Bankers and Northern. The projected 
dividend income is derived from an assumed dividend 
of half of the annual statutory earnings of each com- 
pany based on their 10-year income forecasts discussed 
above in connection with valuation. The reluctance we 
expressed there to rely too heavily on a forecast of a 
compounded increase in annual sales applies to feasi- 
bility as well. Table XIV below identifies the sources 
of the statutory income of each of the insurance 
companies in the forecasts on which dividends shown 
in the above Table XIII are based. 


The new policies for the years 1974 and 1975 will 

be in force rather than merely expected when the 

plan is consummated. The income already contracted 
for would have to be adjusted upward and the new 
business forecast downward to update this table. New 
business would then have a negative net effect on sta- 
tutory income of each company at least through 
1982. Consequently, the New Company would not 
seem to be significantly dependent on the validity 

of the sales forecasts to earn the level of statutory 
income necessary to provide the dividends required 


to amortize the new notes. 


Vil. CONCLUSION 


The Commission concludes that the plan may be 
found to be fair and equitable and feasible and 
otherwise in conformity with the requirements 
of Chapter X. EFCA is subject to the registration 
and reporting requirements of Section 12 of the 
Securities Exchange Act of 1934 (15 U.S.C. 787 
(g)), and it will continue to be subject to these 
provisions after reorganization. We recommend 
that, as soon as practicable after confirmation, 
appropriate pro forma financial statements of the 
reorganized company be submitted to our Divi- 
sion of Corporation Finance for examination and 
review. 


By the Commission. 
(Commissioners Loomis, Evans, Sommer and 


Pilack), Chairman Hills not participating. 


George A. Fitzsimmons 
Secretary 
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TABLE XIII 


NEW COMPANY PROJECTED CASH FLOW 
000s onitted 












































1976 1977 1978 1979 1980 1981 1982 1983 1984 
Dividends from insurance subsidiaries $ 2,512 $ 2,413 $ 2,980 $ 3,494 $ 3,955 $ 4,422 § 4,852 $ 5,566 $ 6,118 
Reinvestwent income a/ 227 381 505 436 349 337 342 374 406 
Administrative expenses C 150) _¢ 220) _( 242) _( 266) _¢ 293) _( 322) _( 334) (389) .¢ 429) 
Cash income before interest $ 2,589 $ 2,574 $ 3,243 $ 3,664 $ 4,011 §$ 4,437 $ 4,840 $ 5,551 $ 6,095 
Interest to be paid 666 887 2,422 2,805 2,633 2,461 2,289 1 Si. 995 
Cash income b/ $ 1,923 $ 1,687 $ 821 $ 859 $ 1,378 $ 1,976 $ 2,551 $ 4,040 ¢ 5,100 
Initial loan 2,000 - + ~ - - - - - 
Liquidation ¢/ ° - 5,500 - - 671 - - - 
Payrents on senior notes - - ( 5,500) ° “ - ~ ~ - ( 2,560) 
Payments on income notes : ~ - (2,450) _( 2,450) _( 2,450) _( 2,450) ( 2,964) ( 2,964) 
Annual change $ 3,923 $ 1,687. $ 821 $( 1,591) $( 1,072) $ 197.  §$ 101. $ 1,076 $( 424) 
Accumulated balance $ 3,923. $ 5,610 $ 6,431 $ 4,840 $ 3,768 $ 3,965 $ 4,066 $ 5,142. $ 4,718 
$ 8,060 no $ 2,560 $ 2,560 $ 2,560 $ 2,560 $ 2,560 $ 2,560 $ - 





27,582 change 27,582 25,132 22,682 20,232 17,782 14,818 11,834 


= 
8 


a/ Average return of 7% assumed 
on cash balances. 


b/ No income tax is allowed for 
since current deductible expenses 
exceed taxable income, 


g/ Sale of Ankony assigned to 1978 
and collection of all miscellaneous 
assets assigned arbitrarily to 1981 
to avoid estimates as to timing of 
collections. 
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1/ On investigation, it was found that the original 
borrowings had not been recorded as liabilities, 
the proceeds being brought into EFCA in the 
guise of collections of fictitious receivables re- 
corded by EFCA in connection with its fraudu- 
lent overstatement of its income. One of the 
lenders noticed that his loan did not appear in 
EFCA’'s published financial statements. The loans 
were then recorded as debts of N.V. offset by 
neatly documents bogus advances to foreign cor- 
porations. As far as can be determined, nothing 
more than renewal of pre-existing debts actually 
occurred. 


2/ Another term, which will not be operative 
unless a drastic decline in the liquidation value 
of the pledged shares occurs before consumma- 
tion, limits the payment to 75% of EFCA’s in- 
terest in the pledged shares. 


3/ Custodial notes were issued for EFCA’s 
account but contained a no-recourse clause, 
limiting recovery to the collateral. However, 
most of the purchasers had required EFCA 

to nullify the no-recourse clause by guarantee- 
ing the notes. The Swiss Bank and Penn Life 
Insurance Company, two of the noteholders, 
had no such guarantees, and as part of the 
settlement they waived $70,000 and $101,783 
of principal, respectively. 


4/ Gross statutory reserves on the paticies were 
$8,679,910, of which about $3 million would 
be covered by policy loans, deferred premiums 
and the $1,050,000 cash payment. Expected 
reserve requirements were reduced about $1.4 
million to allow for an expected failure to re- 
new a portion of the policies. 


5/ We exclude from this computation $547,- 
512 of post-bankruptcy premiums on real poli- 
cies kept by two of the reinsurers, which the 
Conservator had collected and which were also 
turned over to the reinsurers as part of the 
settlement. 


6/ A defendant in the MDL cases has appedled 
the approval of the plan, focusing his objections 
on the provision of the $2 million fund. 


7/ The assets of Liberty Savings and Loan 
Association (“Liberty”), another subsidiary 

of EFLIC which operated in Los Angeles, were 
sold to Coast Federal Savings and Loan which 
assumed its deposits and other operating lia- 
bilities and paid $12.6 million to Liberty. This 
sale was consummated after extended litigation 
with former shareholders of one of the consti- 
tuent companies of Liberty. The plaintiffs had 
accepted stock of EFCA in the 1971 merger 
and asserted a right on grounds of fraud to re- 
claim the property they transferred. This dis- 
pute has been settled by agreement to pay 
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$1.8 million in cash to those former Liberty 
shareholders who had not resold their EFCA 
shares. 


8/ The initial payments are included in the 
cash projection in the amount of $523,000, 
but the risks are too high to treat the balance 
as a sound receivable. 


9/ The court found that nine corporations, 
each named Equity Funding Corporation or 
E.F.C., with the addition of the name of the 
state in seven instances, and incorporated in 
Arkansas, Illinois, Louisiana, Utah, California, 
New York, Arizona, Maryland and Massachu- 
setts, respectively, together with | P Agency, 
Inc., a New York corporation, were alter egos 
of EFCA and each other, and that liabilities 
incurred by them were debts of EFCA. 


Substantially all of EFCA’s routine business 
was done in the name of the California com- 
pany, except when the others were needed 
to meet state legal requirements, but no real 
segregation of assets or liabilities was main- 
tained. The substantial identity of name 
created ambiguity as the corporate entity 
involved in most transactions. 


10/ Apporximately $600,000 is also reserved 
in the N.V. estate for payment of a charge 
assessed by the Netherlands Antilles and 
other administrative expenses. 


11/ New Company may be EFCA itself with 
a completely altered capitalization. 


12/ Wage claims (Class 2) were paid pursuant 
to court order. A $2,000 reserve is shown in 
Table II1. Class 3 consists of $53,500 of cash 
security deposits held by landlords and is 
omitted from Table II! because no additional 
payment is involved. A $2 million reserve for 
unsecured damages which may be allowed to 
landlords appears in Class 6 and is to be paid 
in stock to the extent damages are allowed. 


13/ It is recognized that this date cannot be 
met and an extension is expected. We under- 
stand that the banks are unwilling to fix a new 
date until the approval hearings are com- 
pleted. The adoption of a realistic date at 

that time is an essential element of the feas- 
ibility of the plan. 


14/ About $12 million of interest at the 
contract rates for the 3 years to March 31, 
1976, and $3.5 million of amounts claimed 
for collection expenses allowed on default by 
the loan agreement. Secured creditors, un- 
like unsecured creditors, are allowed to collect 
post-bankruptcy interest and expenses from 
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an insolvent debtor to the extent the security 
»xceeds the principal of the claim. 


15/ The agreement provided for four series 
of senior notes, of which series A (to refund 
certificates of indebtedness) will not be re- 
quired. FNCB undertook to make additional 
advances if required, which the other three 
participating banks do not share in. The $2 
million of working capital for New Company 
will be represented by a series B note to 
FNCB, so: that approximately $9 million 

in cash (approximately 20%) rather than 

the $7 million indicated in Table II! will be 
divided among the revolving credit banks 
against the old debt. The refunding senior 
notes allotted to FNCB are designated 

series D, and those to the other three banks 
are designated series C. The settlement agree- 
ment provided for other contingencies which 
will not occur. As far as New Company is 
concerned, the various series form a single 
class of debt. 


16/ The maturity will be the last day of 
the calendar quarter in which the fifth 
anniversary of the closing occurs. 


17/ Statutory income is a modified cash 
basis accounting prescribed by insurance 
eguiatory authorities, which differs in 

many respects from the financial account- 
ing used for business generally. The ac- 
counting profession has adopted procedures 
to conform insurance company reporting 

to general standards. Insurance companies 
subject to the reporting requirements of 

the securities laws are now required to 

report on a GAAP basis. Income computed 
on the statutory basis is still significant for 
some purposes and in particular governs the 
payment of dividends. 


18/ The $18.04 is equivalent to $15 a share 
for the corresponding Bankers shares which 
represents the market value of the Bankers 
shares prior to the merger announcement. 


19/ Several classes of creditors, who might 
also fit the general definition of fraud 
creditors, are excluded from Class 8 be- 
cause provision is otherwise made for them. 
The original holders of stock issued for Li- 
berty and for Bankers and the present hold- 
ers of notes and debentures included in 
Classes 4, 6 and 7 had claims which, rein- 
forced in many cases by the EFCA fraud, 
gave them a substantially stronger legal 
Position than would flow from an unliqui- 
dated claim for damages. 


20/ March 16 was selected because the first 





noticeable market effect of rumors of the 
fraud appeared on March 19, a weekend inter- 
vening. 


21/ The $250,000 cash is to be paid into the 
MDL court and is intended to be EFCA’‘s share 
of the costs incurred in that related litigation. 
The EFCA estate will also pay the costs of no- 
tice in the MDL cases as to the proposed 
settlement if such notice is deemed necessary. 


22/ Mbiections to any proposed director or 
officer may be made at the hearing on con- 
firmatior: of the plan. We are informed that 
the trustee will not be a director or an officer 
ot New Company. 


23/ These are $37,646 allowed special coun- 
sel employed to bring the accountants suit 
and the cost of a contemplated notice. 


24/ Consolidated Rock Products Co. v. Du 
Bois, 312 U.S. 510 (1941). 


25/ Protective Committee v. Anderson, 
390 U.S. 414 (1968). 


26/ Audit Guide for Audits of Stock Life 
Insurance Companies of the American 

Institute of Certified Public Accountants, 
effective on and after December 31, 1973. 


27/ SEC Accounting Series Release No. 152, 
February 14, 1974, amending Regulation 
S-X, 17 CFR, 210 7a. The change was man- 
datory for financial statements filed after 
June 30, 1974, but companies were urged 

to apply the standards to their 1973 annual 
report if possible. 


28/ This involves statistical analvsis of the 
policies. applying actuarial estimates of mor- 
tality, lapse and similar contingencies to 
establish their average duration and the ex- 
pected flow of premiums, investment in- 
come and benefits. Operating costs of the 
company are reflected in unit expense allow- 
ances. The annual excess of receipts over 
costs is the gain to the insurance company 
from the contracts which is reduced to pre- 
sent value by the discount factor. The com- 
putation is time-consuming and complicated 
but is based on centuries of experience with 
this kind of risk. The critical assumptions, 
not purely actuarial, are the assumed return 
on invested reserves, the unit expense allow- 
ance and the rate at which computed gains 
are reduced to present value. 
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29/ Fuller analysis would require adjustment 
for the nonincome-producing assets required 
to carry on the insurance business - such as 
working capital and the company’s office build- 
ing and facilities. Its non-reserve liabilities must 
also be allowed for. But these adjustments are 
largely offsetting. In the absence of major dis- 
tortions, use of adjusted net worth is a simple 
and suitable short cut. 


30/ Common stock investments are adjusted 
annually to market value. The presumption is 
that bonds and mortgages will be held to ma- 
turity and collected, so adjustments are not 
made for changes in the market. Current allow- 
ances are made for defaults or other factors af- 
fecting collectibility. 


31/ Bankers in 1974, accepted liability for a 
$200,000 single premium annuity sold by one 
of its EFCA officers who pocketed the pre- 
mium, wrote off an equal amount of advances 
on an improvident agency contract, and re- 
cognized losses on misrated group business 

in which it had become involved under EFCA’s 
management. 


32/ This does not mean that each new policy 
remains unprofitable for several years. The 
policies which were sold in 1974 will add to 
1976 profits but will be more than offset by 
the acquisition costs on 1976 sales. If we 
assumed no growth in 1976, income would 
be significantly higher than that shown in 
Table 1X and would continue to be higher 
for severai years, until the long-range effect 
of the elimination of continuing profits from 
1976 policies not sold, overbalanced the 
short-range effect of the acquisition costs 
saved. 


33/ Three different methods were used dur- 
ing this period: a “rule of thumb” by addi- 
tion of a value assigned to increases in busi- 
ness in force in the period 1962-1967, a re- 
fined variation thereof in 1968-1971 developed 
by a committee of the New York Society of Se- 
curity Analysts and from 1971 a preliminary 
version of the GAAP standards finally adopted 
in 1973. 


34/ Both Northern and Bankers had originally 
been family companies. An 87% of Northern 
was purchased in 1963 by Nation Wide Cor- 
poration for about $30 million, equivalent to 
$34 million for 100%. A 36% of Bankers was 
acquired by Fidelity Corporation in 1969 for 
about $20 million, equivalent to $57.6 million 
for 100%. Bankers was purchased by EFCA 

in 1971 for about $60 million in stock and 
Northern in 1972 for about $39 million in 
cash and notes. 
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35/ The three ranches owned by Ankony are 
appraised, as ranches, at $5.8 million, about 
$1.9 million over cost. The appraisals have been 
confirmed by offers from would be purchasers. 
But sale of the ranches would require sending 
the cattle to the slaughterhouse. It should be 
noted that almost half the cattle are owned by 
the limited partnership, so that part of any im- 
provement in the breeding cattle market would 
flow to the limited partners, rather than to An- 
kony. 


36/ EFCA has large operating losses for tax pur- 


poses. But under the Internal Revenue Code a 
holding company cannot file a consolidated re- 
turn with life insurance subsidiaries, so there 
seems to be no way in which EFCA’s operating 
loss or the deductions New Company will be 
entitled to for its corporate expenses or the in- 
terest on its new debt can be utilized. 


37/ Protective Committee v. Anderson, 390 
U.S. 414 (1968). 


38/ We consider the senior notes as equitably 
equivalent to cash, disregarding a last minute 
amendment which reduced somewhat the in- 
terest rate on part of FNCB’s Series D senior 
note which would call for a small downward 
adjustment. The waiver of the banks’ claims 

to post-bankruptcy charges and of the trustee’s 
objections to the setoffs, is important addition- 
al features of the compromise but do not lend 
themselves to mathematical treatment. 


39/ It would be half the difference since the 
reduction of the value allowed the banks as 
secured creditors would flow in large part to 
the unsubordinated loan class. This would 
become $83 million, instead of $41 million, 
with the banks being about half the enlarged 
class. There would be other adjustments, but 
we will not attempt to explore this contin- 
gency further. 


40/ The orjginal order enjoining the setoffs in 
this case was based in part on a decision of 

an intermediate California court finding this 
long-standing summary remedy unconstitutional 
for lack of notice and hearing. It was thereafter 
reversed by the California Supreme Court and 

is no longer relied on. Other exceptions are ir- 
relevant. 


41/ Lowden v. Northwestern National Bank 
& Trust Co., 298 U.S. 160, 164-165 (1936); 
Susquehana Chemical Corp. v. Producers Bank 
& Trust Co., 174 F.2d 783, (C.A. 3, 1949); 
Yale Express System Inc., 362 F.2d 111, 116- 
117 (C.A. 2, 1966); Penn Central Transporta- 
tion Co., 453 F.2d 520 (C.A. 3, 1972),cert. 
den., 408 U.S. 923; Baker v. Gold Seal Liquors 
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Inc., 417 U.S. 467 (1974). A procedural difficulty 
rst dealt with in Penn Central Transportation Co., 
drastically reduced the efficacy of the remedy. 
Banks routinely asserted, as they did in the present 
case, that the trustee had to sue them to get the 
money. The time required for such plenary litiga- 
tion would prevent use of the funds for immedi- 
ate operating needs, the justification for the special 
rule, so that route usually could not be taken. The 
Penn Central case held that the reorganization 
court had summary jurisdiction over this issue, 
so the appellate contingency in EFCA’s case was 
limited to whether the Ninth Circuit would dis- 
agree with the Third Circuit. 


42/ Cf. Yale Express System Inc., supra, at page 
116, Penn Central, supra, at page 523. 


43/ Most of the precedents, however, deal with 
astereotyped question as to goods shipped on 
the eve of bankruptcy and found in the bank- 
rupt’s possession. They turn on requirements 
of state law as what degree of misrepresenta- 
tion makes such a purchase fraudulent. In the 
“Ponzi” case involving a classic chain fraud 
in which the culprit accepted deposits “for in- 
vestment” at high returns, paying the early de- 
positors with the money received from their 
successors, the Supreme Court held that the 
. remaining bank account should be distributed 
0 rata among the victims rather than in re- 
rse order of receipt under standard reclama- 
tion techniques. See Cunningham v. Brown, 
265 U.S. 1, 13 (1924): 


“The rule is useful to work out equity 
between a wrongdoer and a victim; but 
when the fund with which the wrong- 
doer is dealing is wholly made up of the 
fruits of the frauds perpetrated against 
a myriad of citims, the case is different. 


“... After August 2nd, the victims of 
Ponzi were not to be divided into two 
classes, those who rescinded for fraud 

and those who were relying on his con- 
tract to pay them. They were all of one 
Class, actuated by the same purpose to 
save themselves from the effect of Ponzi’s 
insolvency. Whether they sought to rescind, 
or sought to get their money as by the 
terms of the contract, they were, in their 
inability to identify their payments, 
creditors and nothing more. It is a case 
the circumstances of which call strongly 
for the principle that equality is equity, 
and this is the spirit of the bankrupt law. 
Those who were successful in the race of 
diligence violated not only its spirit but 
its letter and secured an unlawful prefer- 
ence.”” 


44/ For a full discussion of this procedure see 


Imperial “400” National, Inc., supra. 


45/ We see no need to distinguish between ori- 
ginal purchasers and their successors. The de- 
benture evidences the original loan and is 
assignable, and the fraud was not limited to 
inducing the original purchase of the deben- 
ture. It continued, effectively until its dis- 
covery, for the purpose of maintaining a mar- 
ket in the outstanding securities and had an 
equal effect on each of the successive buyers 
when the debentures were transferred. 


46/ In order to provide 100% for both Classes 
4 and 6, the $20 million in value allocated 
under the plan to Class 7 would have to be di- 
vided about equally between Classes 4 and 6. 


47/ The injunctive orders are authorized by 
Sections 2(a)(15), 106(1), 111, 116(4), 226 
and 228(3) of the Bankruptcy Act, among 
others, The court found that the restriction 
contained in Section 4 of the Act against bank- 
ruptcy administration of insurance companies 
and savings and loan associations was not in- 
consistent with the exercise of bankruptcy 
jurisdiction of this character. 
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